Dr Snezana R. Stojanovi¢

NEPRAVICNA
PORESKA
KONKURENCIJA
U EVROPSKO)
UNLJI

w

b §



Dr Snezana R. Stojanovic

NEPRAVICNA PORESKA
KONKURENCIJA
U EVROPSKOJ UNIJI

Kragujevac, 2010.



Dr Snezana R. Stojanovic

NEPRAVICNA PORESKA KONKURENCIJA
U EVROPSKOJ UNIJI

HARMFUL TAX COMPETITION
IN THE EUROPEAN UNION

IZDAVAC: Pravni fakultet Univerziteta u Kragujevcu
Institut za pravne i drustvene nauke
Jovana Cvijica 1, 34000 Kragujevac
telefon: (034) 306 513, 306 504
telefaks: (034) 306 540
e-posta: faculty@jura.kg.ac.rs
veb: http://.jura.kg.ac.rs

RECENZENTI: Prof. dr Dejan Popovié
Prof. dr Predrag C. Stojanovié¢
Prof. dr Gordana Ili¢-Popov
ZA IZDAVACA: Prof. dr Miodrag Micovi¢
DIZAIN KORICA: Dimitrije Mili¢
STAMPA: Kvark, Kraljevo
TIRAZ: 300 primeraka

ISBN 978-86-7623-017-4



PREDGEIVOIR i i i s s saniin i 8
IV v uninmnssimsicsissmom s s i s e R SN NS A K S AT R o B A o S A 9
GLAVA I POTAM KONKURENCIIE: ..oiiviiiiiiiaimmvivinmsnsimsiiesmarimnstosiisisass oo morn 11
1.1. KONKURENCIJA U OBEZBEBDIVANJU JAVNIH DOBARA ... ....c.coee i 11
1.2. RAZLICITI OBLICTI KONKURENCIJE .......oooioicteeeceteeeseemsesesse e ssensssseea 13
GLAVA il: PORESKA KONKURENCIJA I SRODNT FENOMENI.......... R W L,
2.1. KONCEPT PORESKE KONKURENCIIJE ... ...c.ccootimriennireercrisnaesracsne e crrnssenneee 21
2.2 KONCEPT PORESEE HARMONIZACHIE .....cooiiiamsiniaimmssmiisbsisiias 26
2.2.1. Poreska harmonizacija i poresk@ koordinacija ..............cocceeevivvccrvenssiccsnnnnnn 31
2.2.2. Moguci medeli harmonizovanja poreza na dohodak korporacija .................... 34
2.2.3. Harmonizovanje poreza na prihod od §tednje gradana..................cccoveveeennene. 37
2.3. POJAM NEPRAVICNE PORESKE KONKURENCIE ......ooovoviiiiieeeeeeeean, 38
2.4.“DRZAVNA POMOC” versus PORESKA KONKURENCIJA .......cccocovieiernnnnnn, 42
2.4.1. Pojam “drZavne pomacCi” ..........cccccrniniieinran, R e 42
2:4.2, Driavna pomoc i OpSle DOTESKE TMEETE ........cou 0 uisiveesbinmssionssaris ssnisssassssisssanssass o 49

2.5. ULOGA EVROPSKOG SUDA PRAVDE U SPRECAVANIU
NARUSAVANIJA PRAVICNE PORESKE KONKURENCIJE.........coooeiiivmminnninnin 51
GLAVA 1lI: BORBA PROTIV NEPRAVICNIH PORESKIH REZIMA ..............ocooov.. 61
ST RADINROPSKE EOMIBHE ....ocusinmnsisimsiss sisiaosisss voretvsssssuissasininsin s wsasns 6l
Ik BB BEVERTTS i covssvoviiscts sosesmameasniiusiianm s s A RS F NS eSS ARV 61
3.1.2. Kodeks ponasanja u oporezivanju poslovne aktivaosti.............cc.ccccceccoeceiiee. 62
3.2. RAD OECD-a: PROJEKAT O NEPRAVICNIM PORESKIM REZIMIMA .......... 70
3.3. KODEKS PONASANJA 1 OECD PROJEKAT: RAZLIKE I SLICNOSTI ........... 73
BT IR i cncsssoniins i oo o S R 3 R o o G U RSB B SR 13
o, BN - i it b Vo A A R S o e o S U RS RS .. 14

3.4. POSEBNI SLUCAJEVI POSTOJANJA POTENCIJALNO

NEPRAVICNIH PORESKIH REZIMA.......... . 74
3.4 1. DVOSIFUKO OPOFEZIVANE ... e eae e saae s nee 75
3.4.2. Izbegavanje placanja POFeza..............coeicevveiervieeicreincnseseeesrineseaee s sseaens e 78
3.4.3 Poreski rajevi i OfSOF CONMITI ........ccovvveiieseciiieissiesesiseess s ses s senensnecnnnes 80
SAI L, POFERKR TAPBYL ... ioeerrresnetnrie e iesdsmiors e bes sesesmmnansnsasnsmans brmmesmnnseaassnransnsssrasssnmnt 80
S R S g O SRS s TP 7o 1 88
e L e Rt R Y St 90
L I OREITE DEIE . i1 i R IS A DR M s SRR s s e v T r s 96
3.5. RESAVANJE NEPRA VICNE PORESKE KONKURENCIJE ........coooevvviiiiinnan. 99



3.5.1. Preporuke OECD-a driavama-élanicama u pagledu mera ka;e treba

preduzeti u borbi protiv nepravicnih poreskih reZima .. e R 103
3.5.2. Odbrambene mere predloZene od strane OECB— R T L T B4 |
GLAVA IV: AKTUELNE MERE ZA RESAVANJE NEPRA P'ICNE
PORESKE KONKUIRBNCEIIE: s oousoissisevsosaissssssnssassmsonssassssssms o4t iv s s s s 109
4.1 RAZMENA INFORMACGIIA i G i vl st 109
42. PRAVILA O SPRECAVANIU ZLOUPOTREBA .......ccocoiomirmnnnneerenseesssseesesenenss 111
4.3. ZAJEDNICKA KONSOLIDOVANA KORPORATIVNA PORESKA
OSMOVICA s s s i e r et e s B s 113
GLAVA V: PORESKA KONKURENCIJA U SAVREMENIM EVROPSKIM DRZAVAMA...... 119
5.1. PORESKA KONKURENCIJA U ODABRANIM DRZAVAMA
EVROPSKE UNWIE .. . iiicimmiasiarssssnseiasinsant ssosson srssipesssvsassesssssnsssssamminmsssoaassn 119
35.1.1I, Poreska konkurencija u Luksemburgu............cccvvcivisisnsisranmmsssscsssscvosssasssussssis 1 19

5.1.2. Poreska konkurencija u Velikaj Britaniji.............ccoovvcivvianninimsricisiiisnsssannness 123
5.1.3. Poreska konkurencija u Nemacko] .......caiiivnivisins sisnsiisssniinionsassinsass « L3 2

5.1.4. Poreska konkurencija s Hol@ndiji -..........ccoiiviiaiiiniisinnnmsmeiniisnsns sisassns 136

3.1.5. Poreska konkurenciio i Spanifi ..o ivsmsisissiismisspasssars 1943

3.1.6. Poreska konkurencija u AUSIFII........cccioimsiiiiiiismii sssssonisvasborivsissrassusinisnsss 149

5.1.7. Poreska konkaencifa s BelGifi...........c..cii i iiinnisnisinsnsiisssiosiivs dnssiss sssonsis 152

5.2. PORESKA KONKURENCIJA U SVAJCARSKOJ .....oooovmirminmnnnier i 157
5.3. BORBA PROTIV NEPRAVIC]:JE PORESKE KONKURENCIJE U

SAVREMENIM EVROPSKIM DRZAVAMA: SLICNOSTI I RAZLIKE.................. 161

FARETTICAK: ovcivnsomcssmasesismtussins s s 8 8 oA sy 5 53R NS T e s P RR— 163

BIBLIOGRATFELIA.........ooo00mpossscsssnssonsavsamssnensnroscnnsansangsasarsnssressnasresn s voison g i0Ans 0 s 8534 00009 165

BETENKA BV ATTOREE . coocenmns it T I dr o bt e ittt i et s s A



TABLE OF CONTENTS

FOREWORD 8
INTRODUCTION 9
HEADING I: THE PHENONENON OF COMPETITION 11
1.1, COMPETITION IN PUBLIC GOODS PROVISION 11
1.2. DIFFERENT FORMS OF COMPETITION 13
HEADING II: TAX COMPETITION AND SIMMILAR PHENOMENONS 19
2.1. CONCEPT OF TAX COMPETITION 21
2.2. CONCEPT OF TAX HARMONIZATION 26
2.2.1. Tax harmonization and tax coordination 31
2.2.2. Possible models of harmonizing corporate income tax 34
2.2.3. Harmonizing of savings taxation IF
2.3. THE PHENOMENON OF HARMFUL TAX COMPETITION 38
2.4. «STATE AID» versus TAX COMPETITION 42
2.4.1. The phenomenon of «State Aidy 42
2.4.2. State Aid and general tax measures 49
2.5. ROLE OF THE EUROPEAN COURT OF JUSTICE IN PREVENTING
OF ABUSE FAIR TAX COMPETITION 51
HEADING HI: FIGHT AIGAINST HARMFUL TAX REGIMES 61
3.1. WORK OF THE EUROPEAN COMMISSION 61
3.1.1. Ruding report 61
3.1.2. Code of conduct in taxation of business activity 62

3.2. WORK OF THE OECD: HARMFUL TAX REGIMES' PROJECT 70
3.3. CODE OF CONDUCT AND OECD PROJECT:

DIFFERENCES AND SIMMILARITIES 73
3.3.1. Simmilarities 73
3.3.2. Differences 74
3.4. SPECIAL CASES OF HARMFUL TAX REGIMES 74
3.4.1. Double raxation 79
3.4.2. Tax avoidance 78
3.4.3. Tax havens and offshore centres 80
3.4.3.1. Tax havens 80

3.4.3.2. Offshore centres 88

3.4.4. Thin capitalization 90
3.4.5. Transfer prices 96

3.5. SOLVING OF HARMFUL TAX COMPETITION 99



3.5.1. OECD recommendations to its member-states regarding measures
that should be undertaken as a fight against harmful tax regims 103
3.5.2. Defensive measures proposed by OECD 104

HEADING IV: CURRENT MEASURES IN FIGHT AGAINST

HARMFUL TAX COMPETITION 109
4.1. EXCHANGE OF INFORMATION 109
42. ANTI-ABUSE RULES 111
4.3. COMMON CONSOLIDATED CORPORATE TAX BASE 113

HEADING V: TAX COMPETITION IN MODERN EUROPEAN

COUNTRIES 119
5.1. TAX COMPETITION IN SELECTED COUNTRIES OF
EUROPEAN UNION 119
5.1.1. Tax competition in Luxembourg 119
5.1.2. Tax competition in Great Britain 123
5.1.3. Tax competition in Germany 132
5.1.4. Tax comperition in Netherlands 136
J.1.5. Tax comperition in Spain 143
3.1.6. Tax competition in Austria 149
5.1.7. Tax competition in Belgium 152
5.2. TAX COMPETITION IN SWITZERLAND 157

5.3. FIGHT AIGAINST HARMFUL TAX REGIMES IN MODERN
EUROPEAN COUNTRIES: SIMMILARITIES AND DIFFERENCES 161

CONCLUSION 163
BIBLIOGRAPHY 165
ABOUT THE AUTHOR 187



