JoBaH XuBanoBuh’
llperneaHn HaydHm YiaHak
YAK: 347.65/.68:34(4-672EU)
DOL 10.46793/GP.1601.0397

SOME REMARKS ON CHOICE OF COURT ISSUES
IN EU CROSS-BORDER SUCCESSSION CASES

Pag npumsben: 16. 04. 2025.
Pag ripuxsahen 3a objas/buBarse: 28. 04. 2025.

This article reassesses the choice of court rudenfArt. 5 of the European
Succession Regulation (ESR) in light of its systemlation to the rules on
adjustment of jurisdiction when the choice of laas lbeen made (Arts. 6 — 9
ESR) and other rules of ESR, primarily to the cha law rule from Art. 22
ESR and relevant ESR Recitals. Firstly, it examimdgether the parties
concerned with succession may choose to leaveoou succession matters to
the jurisdiction of the courts competent under Adsand 10 (1) ESR, as a
literal interpretation of Art. 5 (1) ESR suggests,whether the jurisdiction of
the prorogated court of the chosen law shall encasepthe succession as a
whole. Then, it explores which interpretation isrenaligned with ESR’s rules
and objectives and better off in the pursuit of ¢ffective operation of Arts. 5 —
9 ESR in practice. To that end, the present artocdasiders a test example of
the EU cross-border succession case that exposalerpes to the proper
functioning of justice caused by inadequate intetation and application of
Arts. 5 — 9 ESR and reviews the ongoing legislatiigussions for the
amendment of choice of court rule of ESR throughsttope of its foregoing
findings.
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I OVERVIEW OF ART. 5 ESR AND ITS RELATION
TO ARTS. 6 — 9 ESR

European Succession Regulation (abbr. ‘ESBiables testators to enhance
their estate planning by choosing the law apple#bitheir successidrChosen law
shall only be the law of the state whose natigntidit testator possessed at the time of
making the choice or at the time of dehtfhis limited choice of law averts the
choice from being made to encroach legitimate dapens of successors and to
affect the rights of the forced heirs to the resgportion. When selected, the law of
the testator's nationality governs succession\abale? Based on Art. 22 (2) ESR,
choice of law must be expressed in the form ofadision of property upon death,
which, under Art. 3 (1) lit. d ESR, is charactetdizas a will, a joint will, or an
agreement as to successioAs ESR rules are devised so as to ensure that the
authority dealing with the succession would, in hwases, be applying its own law,
Arts. 5 — 9 ESR provide for the adjustment of gliagon when choice of law has
been made. These rules pursue the synchronizéiiorum and ius by relocating the
competence from the default courts of the habiegilence under Art. 4 ESR and
courts competent under Art. 10 (1) ESR the courts or non-judicial authorities of

! Regulation (EU) No 650/2012 of the European Rasiat and of the Council of 4 July 2012
on jurisdiction, applicable law, recognition andogcement of decisions and acceptance and
enforcement of authentic instruments in mattersuafcession and on the creation of a
European Certificate of Succession, OJ L 201 2012, 107.

2 Recital 38 ESR: “This Regulation should enabléesiis to organise their succession in
advance by choosing the law applicable to theicesgion. That choice should be limited to
the law of a State of their nationality in ordeettsure a connection between the deceased and
the law chosen and to avoid a law being chosenthstiintention of frustrating the legitimate
expectations of persons entitled to a reserve@ Shar

3 Art. 22 (1) ESR: “A person may choose as the gdvern his succession as a whole the
law of the State whose nationality he possesdbe ¢itme of making the choice or at the time
of death. A person possessing multiple nationslitiey choose the law of any of the States
whose nationality he possesses at the time of igpékénchoice or at the time of death.”

* The scope of thehosen law is listed in Art. 23 (2) ESR.

® Art. 3 (1) lit. d ESR: “Disposition of property op death means a will, a joint will or an
agreement as to succession.” Consequently, theechbilaw cannot be made as a separate
juridical act for the intestate succession.

® For a court to exercise jurisdiction under Art(1PESR, the testator must have had their last
habitual residence in a third State, while thesetssmust be located within the jurisdiction of
the court competent under Art. 10 (1) ESR. Howether additional connecting factors in Art.
10 (1) ESR — namely, that the deceased eithertiieldationality of that Member State at the
time of death or had habitually resided there withe five years preceding the court’s seisure
— do not rule out the choice of court e.g. if teeahsed was a national of another Member
State and had, accordingly, chosen the law ofsthdd. To that effect, Art. 6 ESR expressly
speaks of the effects of a choice of court foicthats seised under Arts. 4 and 10 ESR. On the
contrary, effects of Art. 6 are not applicablehte tourt competent under Art. 10 (2) ESR as it
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the chosen law. However, the destiny of this syorghation depends solely on the
will of all subjects to the proceedings. For tlegson, different prospects are possible.
By virtue of Art. 5 (1) ESR, the parties concernegly agree that a court of the
Member State whose law is chosen by the testatoriave exclusive jurisdiction to
rule on any succession matte€onsequently, choice of court in favour of thitets
courts is not allowed under ESR. Observing this fdm a systemic perspective, a
few implications follow: First, under Arts. 6 (I). b and 7 (1) lit. b ESR, the court
seised pursuant to Arts. 4 and 10 ESR must daddinerisdiction if parties to the
choice of court agreement conferred jurisdictiontima court of the chosen ldw,
which proceeds from the exclusivity of such chainder Art. 5 (1) ESR Secondly,
whereas the choice of court agreement refers tiepaconcerned’, it might produce
effects even if not concluded by all parties, siAde 9 (2) ESR provides that those
who were not a party to the choice of court agre¢men contest the jurisdiction of
the chosen court anytime during the course of theepdings where, if so happens,
the chosen court shall declind’ifThirdly, the textual interpretation of Art. 5 EBR

assumes that the testator was not a national oMamgber State. It is of note that multiple
nationalities equally give rise to jurisdiction endArt. 10 (1) ESR, and that the testator's
nationality shall be determined as a preliminargstjon pursuant to Recital 41 ESR. Since
courts will treat the nationality of their forum #® most relevant one, eventual conflicts of
jurisdiction have to be resolved through the lisdess rule of Art. 17 ESR.

" Art. 5 (1) ESR: “Where the law chosen by the dseddo govern his succession pursuant to
Article 22 is the law of a Member State, the partiencerned may agree that a court or the
courts of that Member State are to have exclusivisdjction to rule on any succession
matter.”

8 It may seem practical to use tieem ‘national court’ when referring to the prorteghcourt

of the chosen law. However, since the court compeireder Art. 10 (1) ESR may also be the
court of the testator's nationality, it is prefdeatto distinguish these two for the sake of
semantic clarity.

° Arts 6 (1) lit. b ESR: “Where the law chosen beg tieceased to govern his succession
pursuant to Article 22 is the law of a Member Sttite court seised pursuant to Article 4 or
Article 10 shall decline jurisdiction if the pasiéo the proceedings have agreed, in accordance
with Article 5, to confer jurisdiction on a courtibe courts of the Member State of the chosen
law; Art. 7 (1) lit. b ESR: “The courts of a Memifstate whose law had been chosen by the
deceased pursuant to Article 22 shall have jutisdito rule on the succession if the parties to
the proceedings have agreed, in accordance wiitleAs, to confer jurisdiction on a court or
the courts of that Member State.”

19 Art. 9 ESR: “Where, in the course of proceedingfole a court of a Member State
exercising jurisdiction pursuant to Article 7, ippears that not all the parties to those
proceedings were party to the choice-of-court ages, the court shall continue to exercise
jurisdiction if the parties to the proceedings where not party to the agreement enter an
appearance without contesting the jurisdictionhaf tourt. If the jurisdiction of the court
referred to in paragraph 1 is contested by padi#ise proceedings who were not party to the
agreement, the court shall decline jurisdiction.that event, jurisdiction to rule on the
succession shall lie with the courts having jucioin pursuant to Article 4 or Article 10.”
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suggests that parties may request the chosentagute on ‘any succession matter’
rather than the succession as a whole. This waddltrin a fragmentation of
jurisdiction and thereupon introduce obstaclesh® wniform application of the
applicable substantive law by the courts of difiefdember States. Accordingly, the
guestion is whether the courts having jurisdictimder Arts. 4 and 10 (1) ESR are
allowed to limit the scope of their proceedingsydol matters not dealt with by the
chosen court, since Art. 5 (1) ESR lacks clearamgd on the issue. Once the part of
the succession matter is excluded by the parties fhe proceedings of the chosen
court, shall the court having jurisdiction undetsA and 10 (1) ESR reassert its
jurisdiction over the excluded matter, and if so, what grounds is it justified?
Inasmuch as the meaning of the sentence ‘any simeasatter’ from Art. 5 (1) ESR
is treated differently in the literatutethe examination of its preferred interpretation
will be decisive for the analysis of issues relatetthe choice of court.

Additionally, Art. 6 (1) lit. a ESR enables onetloé parties to the proceedings to
request courts seised under Arts. 4 and 10 (1) &Sdcline its jurisdiction and
examine if the courts of the Member State of theseh law are better placed to rule
on the succession, taking into account, inter & habitual residence of the parties
and the location of the ass&tdf the answer is positive, the jurisdiction wile b
transferred to the court of the chosen law. Howe¥dhe transfer of competence
occurs, nothing seems to prevent other heirs tesbtmansferred jurisdiction, which
means that in both situations — where the choiamoft is made by an agreement
(Art. 6 (1) lit. b ESR) and as a result of the esjwof one of the parties (Art. 6 (1) lit.
a ESR) — the choice of court remains unstablejtauaffect depend on all subjects of
the succession proceedings.

1 Slavkobordevié considers that a clear wording of Art. 5 ESR teggther with Recital 28
ESR supports the interpretation which enablesgsatt deliberately break the ‘unity of
succession’ on the jurisdictional level, see inb8idevi¢c, Some Remarks on Prevention and
Resolution of Positive Jurisdiction Conflicts BedweCroatian (Member State) and Serbian
Courts in Cross-border Succession Cases — Fromti@roéeU) and Serbian Point of View
Pravni vjesnik - Journal of Law and Social Scienoésthe Faculty of Law Josip Juraj
Strossmayer University of Osijek, 36/2, 2020, 30;tke contrary, Felix Odersky believes that,
due to systemic reasons, Art. 5 ESR must satisfyre¢fjuirements of the Art. 22 ESR and,
consequently, refer to the ‘succession as a whalereas Recital 28 ESR serves as a guiding
principle to determine who are the ‘parties conegrin the choice of court agreement for the
purposes of Art. 5 ESR; see F. Oderg\yicle 5, in: EU Regulation on Succession and Wills
— Commentary (ed. U. Bergquétt al), Verlag Dr. Otto Schmidt KG, Cologne, 2015, 704-

12 Art. 6 (1) lit. a ESR: “Where the law chosen be teceased to govern his succession
pursuant to Article 22 is the law of a Member Sttte court seised pursuant to Article 4 or
Article 10 may, at the request of one of the paittiethe proceedings, decline jurisdiction if it
considers that the courts of the Member Stateeofliosen law are better placed to rule on the
succession, taking into account the practical sistances of the succession, such as the
habitual residence of the parties and the locatitime assets.”
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Finally, ESR allows parties to settle their sudoesamicably out-of-court,
irrespective of whether the courts of Member Statiste probate proceedings ex
offo. If they do, Art. 8 ESR enables parties toidbe jurisdiction of Member States
under Arts. 4 and 10 ESR and opt for the out-ofticproceedings in the Member
State of the chosen la\WIf the courts do not commence probate proceedimgs
offo,"* Art. 8 ESR is not applicable but, instead, Re@@lsentence 2 and 3 ESR
allows the parties to amicably settle successianNember State of their choice if
that is possible under the law of that Member $taflese rules, therefore, create the
potential for several out-of-court settlements réigg the same succession to
proceed parallelly across Member States. In sstination, Recital 36 ESR instructs
the parties involved, once they become aware opé#nellel proceedings, to agree
among themselves on how to proc&ed.the agreement cannot be reached, the
succession would have to be dealt with by the statving jurisdiction under Arts. 4
and 10 ESR.

13 Art. 8 ESR: “A court which has opened successimegedings of its own motion under
Article 4 or Article 10 shall close the proceediifgbe parties to the proceedings have agreed
to settle the succession amicably out of coutiénMlember State whose law had been chosen
by the deceased pursuant to Article 22.”

14 The majority of Member States follow the principleipso iure succession, meaning that
estate is transferred to heirs ex lege at the moofigne deceased’s death, without any specific
procedure being required, see https://e-justiapaLeu/topics/family-matters-inheritance/
inheritance/succession_en, visit date: 12. 03..20&&e are also different approaches, such as in
case of, e.g., Austrian and Italian succession lagige from specific exceptions, Austrian law
does not grant heirs the ipso iure successioreadtate, and a non-contentious proceeding must
be initiated by heirs to formally declare the ataepe of the estatesfhantwortung. Similarly,
under Italian law estate passes to an heir oy it so-calledhccettazionds submitted before
the notary or a clerk of the competent court facsssion; See 8797, and 8819 Austrian Civil
Code 1811, https:/AMmww.jusline.at/gesetz/abgb/gesasit date: 12. 03. 2025. and Arts. 459, and
470 — 476 ltalian Civil Code 1942, https://faclam.brg/docs/pdf/ital97336.pdf, visit date: 12.
03. 2025.

15 Recital 29 sentence 2 and 3 ESR: “Where successioredings are not opened by a court
of its own motion, this Regulation should not pravibe parties from settling the succession
amicably out of court, for instance before a ngtama Member State of their choice where
this is possible under the law of that Member StHités should be the case even if the law
applicable to the succession is not the law oftfeanber State.” See also Judgment of 16 July
2020,E. E C-80/19, EU:C:2020:569, para. 87.

16 Recital 36 ESR: “Given that succession mattesbme Member States may be dealt with
by non-judicial authorities, such as notaries, \ah® not bound by the rules of jurisdiction
under this Regulation, it cannot be excluded thatraicable out-of-court settlement and court
proceedings relating to the same succession, oatmicable out-of-court settlements relating
to the same succession, may be initiated in pamlldifferent Member States. In such a
situation, it should be for the parties involvedic® they become aware of the parallel
proceedings, to agree among themselves how togatolf¢hey cannot agree, the succession
would have to be dealt with and decided upon bycthets having jurisdiction under this
Regulation.”
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Correspondingly, in the absence of the choice oft@greement and where the
courts competent under Arts. 4 and 10 (1) ESR donitiate probate proceedings ex
offo, it may happen that some of the parties aresettle the succession amicably
out-of-court in the preferred Member State whilkeot may seek to assert their
claims before the court of the deceased's lasttuahiesidence unaware of the
former proceeding. Given that non-judicial auttesitare not subject to the rules of
jurisdiction laid down in the ESK,a lack of coordination between these parallel
proceedings may result in a disharmonious adjuditaSince the courts of the
deceased’s habitual residence cannot rely onsipefidens rule of Art. 17 ESR, the
result of parallel succession proceedings hingkdyson which authority decides
first, while the parties to the out-of-court pradiegs are left with the hope that the
succession certificate issued in those proceedlifigsatisfy conditions of Art. 3 (1)
lit. i ESR and be recognized as an authentic im&tnt under Arts. 59 (1) and 60 (1)
ESR in a Member State of the deceased last halégmlence. Likewise, it is
possible that those judicial and non-judicial arities involved may treat the
testator’s national law differently due to theidmr public rules, which means that the
substantive results of the same succession caskdieerge significantly.

Having regard to the reasoning above, the adjustofigurisdiction under Arts.

5 — 9 ESR between Member States in matters of ssiooeseems to create issues for
procedural economy if all subjects involved (cdada-judicial authorities, heirs, and
beneficiaries) disagree on how to conduct the peolpeoceedings. In addition,
inconsistent treatment of the chosen law by diffekéember State courts may lead to
a result that would be incompatible with the testsiast will. Considering that party
autonomy of Art. 22 ESR protects the predictabitityd stability interests of the
deceased, the volatile choice of court could natbarded as serving those interests.
Hence, by creating uncertainty and obstacles tbah@onious functioning of justice,
inadequate application of Arts. 5 — 9 ESR undersnthe objectives of the ESR
stipulated in Recital 38 ESR and, therefore, dethiedenefits of the internal market
to parties concerned with the succession.

In light of those circumstances, the present artidll thereafter consider a case
exposing the challenges to the proper administratib justice caused by the
inadequate interpretation and application of Ats: 9 ESR and offer the optimal
interpretation of these rules to prevent and resdescribed challenges in practice.
Finally, it will briefly assess the recent recomut&ions of the Notaries of Europe
(abbr. ‘RNE’)® on the amendment of ESR'’s choice of court ruleuiijin the scope of
its foregoing findings.

7 Judgment of 16 July 2028, E, C-80/19, EU:C:2020:569, paras. 67 — 68.

18 Notaries of Européyionitoring and Evaluating the Application of thec8ession Regulation
EU 650/2012 2023, https:/mww.notariesofeurope.eu/en/notanage-successions/, visit
date: 12. 03. 2025
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ITI CHALLENGES OF THE APPLICATION
OF ARTS. 5 — 9 ESR IN PRACTICE

The analysis of the international jurisdiction utsession matters within the EU
requires several lines of observation. The scrutingwhether a court may take the
case, i.e., whether it ‘has’ jurisdiction under E8Bhcerns the determination of the
following factors: first, according to the Recitdlsand 67 ESR, the presence of the
international element of the cdé’esecondly, whether the deceased last habitual
residence was in the forum or, failing that, whetthere are additional links and
legitimate interest of the forum to exercise judgsdn under Arts. 10 or 11 ESR; and
thirdly, whether capable parties concerned areepipmotified of the action and
given adequate opportunity to pléddf. none of the requirements mentioned are met,
the court shall decline its jurisdiction under Ab. ESR. Conversely, the inquiry into
whether a court will take the case, i.e., whethenaoses to exercise the jurisdiction it
‘has’ under ESR, involves two further questionsstfiwhether the court should
decline jurisdiction under Art. 17 (2) ESR and 8ESR or, at least, may do it under
Art. 6 (1) lit. a ESR; and secondly, whether it trdg so under Arts. 6 (1) lit. b and 7
(1) lit. b ESR owing to the choice of court agreetmalongside, the independence of
a court in the exercise of its functions requirés be able to examine its international
jurisdiction in the light of all the data availalieit, while pursuing the objective of
the proper administration of justice, which undsrthe EU lavi+

In order to efficiently resolve cross-border susmes cases, most jurisdiction
rules of ESR (Arts. 4, 10 (1), and 11 ESR) favouanniform treatment of the
succession, meaning that the court having jurisdietill rule on the succession as a

% The requirement of ‘cross-border implications’ foe application of ESR is expressly
confirmed in theJudgment of 21 June 2018herle C-20/17, EU:C:2018:485, para. 32.

% This condition stems from Arts. 16 and 40 (1)JiESR; Due to their right to an effective
remedy and a fair trial under Art. 47 of the ChagieFundamental Rights of the European
Union (abbr. ‘CFR’), parties affected by the susi®@s must be properly served with the
process constituting succession proceedings, wiaistio contain necessary information about
the circumstances of the first hearing and thergtswn which the proceedings rely, in order
to ensure them with sufficient time to arrangedise. If such a relationship between the court
and parties concerned cannot be established, tiseligtion, in principle, should not be
exercised; Similarly, while Member State courtsrenerequired to ex offo verify the existence
of a final judgment from other Member States ineortb exercise jurisdiction over the
succession at hand, it proceeds from Art. 40 (1f land d ESR that if a party files the res
iudicata objection, a court seised must declirisdiation to avoid conflicting judgments.

2L See to that effect Judgment of 28 January Kdlassa C-375/13, EU:C:2015:37, para. 64,
and Judgment of 16 June 20WBjversal Music International Holding C-12/15,
EU:C:2016:449, para. 45; However, per Advocate @érieéampos Sanchez-Bordona, this
discretion does not entail an active duty to ‘itiga¢e’ whether the evidence submitted by
applicants is reliable enough to provide for thectasive basis for jurisdiction; See Opinion of
the Advocate General Campos Sanchez-Bordona aelieer 2 December 2021VhA and Z
Av TR C-645/20, EU:C:2021:977, para. 84.
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whole?? while applying one succession law to the entitatesegardless of the type
of the assef&. Correspondingly, when a choice of law is made tagtator, Art. 5 (1)
ESR vests into the parties themselves an oppgrttmiprorogate a court of that
chosen law. The choice of court rule therefore baines forum and ius, ensures that
a jurisdiction is available in the Member Stat¢heftestator’s nationality, and that the
selection of the most suitable jurisdiction for iieceedings is entrusted to those for
whom the succession bears the prevailing interest.

However, the wording of Art. 5 (1) ESR suggests ttia parties concerned may
grant jurisdiction to the chosen court for a sjpeaifatter rather than the succession as
a whole, which, in turn, breaks the unity of sust®son a jurisdictional level and
may frustrate the testator’s intent for the chdaerto govern the entire succession. If
such interpretation is correct, the successionepaings might be partitioned
between the court of the chosen law and the cbaxtisig jurisdiction under Arts. 4
and 10 (1) ESR. In that respect, there are twdlpeskenarios. First, a court having
jurisdiction under Arts. 4 or 10 (1) ESR is presdntith a choice of court agreement
that designates specific matters of the case tchiben court while leaving others in
its jurisdiction. Namely, the parties may specifiatt the court of the testator's
nationality shall have jurisdiction over the sust@s of an immovable property
situated there, while preferring the successiormotable assets located at the
testator's place of the last habitual residencédodealt with by those courts.
Consequently, the court first seised is bound tolirde jurisdiction over the
prorogated matter while retaining jurisdiction ovénat has been left out from the
choice of court agreement. Secondly, a court canpeinder Arts. 4 or 10 (1) ESR
is addressed after the choice of court agreemerthden presented to the prorogated
court. In that case, the courts other than theecth@surt would be required to
‘reclaim’ jurisdiction over the matters that thet@s had excluded from the choice of
court agreement.

In both instances, nonetheless, a court havingdjation under Arts. 4 and 10
(1) ESR will be compelled to exercise jurisdictmmntrary to the intended scope of
these rules, as they cover the succession as a.vitiobit Art. 12 (1) ESR enables a
court seised to limit the scope of the proceediogsssets located in its jurisdiction,
the rule is to be applied solely in successionscasanected to third States, if it is
expected that a forum’s decision in respect ofatsets located in a third State will
not be recognized or enforced therein due to thélictorules of the respective third
State’* Hence, for the forum to exercise jurisdiction undes. 4 and 10 (1) ESR

22 5ee Judgment of 7 April 2022 A and Z A v TRC-645/20, EU:C:2022:267, para. 37.

% Where jurisdiction is based on Arts. 10 (1) andEBR, Member State courts will apply
renvoi under Art. 34 ESR. If the referred thirdt&taconflict rules follow the dualist principle
and, for example, refer with regard to immovabtestMember State and with regard to
movables to another Member State or third Statectwliccepts renvoi, the ‘unity of
succession’ regarding applicable law would be broke

2 Art. 12 (1) ESR: “Where the estate of the deceasatprises assets located in a third State,
the court seised to rule on the succession m#ye atquest of one of the parties, decide not to
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over the matters excluded from the choice of cagneement by limiting the scope of
the proceedings to those matters, it would redh&eadaptation of the scope of Art.
12 (1) ESR in order to do so. In addition, if thesession proceedings are divided
between the courts of the Member State of thetdgstdast habitual residence and
those of the Member State of the testator's ndifgndifferent treatment of the
chosen law by the courts of the testator’s lasttirlresidence is possible due to
their ordre public rules and, consequently, th@m@ears a risk of divergent results
being reached regarding the same successioA*dastaus now analyse all aforesaid
aspects of Art. 5 (1) ESR through the test exaffiple.

The testator died habitually residing in Hamburgsva Dutch national, and
chose Dutch law to govern his succession as a whdis last will, testator left all of
his estate — a flat in Groningen, a vehicle locaiteddamburg, and a cottage situated
in Bremen — to his two daughters. Several montfsdéne death, the testator gifted
his wife an inter vivos gift — a beautiful seasohaluse in the coastal city of
Noordwijk — believing that her job as an IT prograen at a major tech company
would be sufficient for her financial needs. Consly, he structured his estate
planning primarily to ensure his two young daughteceive the estate to secure their
future. Upon the testator's death, all heirs dettdegrant Dutch courts the exclusive
jurisdiction to rule on the flat located in Gronamgas they were in the best position to
apply their succession law and all related ruleshfe conveyance of that property to
heirs. Moreover, as all heirs were living in Hangbwith the testator in spouse’s flat,
it seemed natural to them to conduct the probateepdings regarding property
located in Germany at the local courts of theiithabresidence. Assuming for now
that German courts would be able to limit theirpscof proceedings to the assets
located in their jurisdiction, they would apply Dlitlaw to those assets pursuant to
Art. 22 ESR.

However, from the perspective of German courtsafigéication of Dutch law in
the present case may raise significant challeridmsely, under Art. 4:63 (2) (3),

rule on one or more of such assets if it may bee®d that its decision in respect of those
assets will not be recognised and, where applicdetdared enforceable in that third State.”

% The issues related to the obstacles of acceeseigri law and its improper application due

to technical reasons of procedure are quite impioaspect in this regard as well. However,
they are of secondary relevance for the presemsiigation as those issues might arise
regardless of the will of the forum to apply tesen law exactly as it would be applied by the
chosen court.

% The course of analysis will start from issues stig from the application of the chosen

law since if the jurisdictional issues are to beveered first, i.e., in a way that shows that courts
competent under Arts. 4 and 10 (1) ESR are barmed fimiting the scope of succession

proceedings in cases connected to other MembersStatmatters left out by the choice of

court agreement using Art. 12 (1) ESR, it wouldhtaout that issues of application of the

chosen law would be pointless to discuss. Howetieraim is to challenge the presumed
literary interpretation of Art. 5 (1) ESR from allpects available to further justify the different
interpretation of Art. 5 (1) ESR.
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Sec. 4.4.3 Dutch Civil Code (abbr. ‘BW’), a sumgispouse is not considered a
forced heif’ Based on Art. 4:29 — 4:31, Sec. 4.3.2 BW, a spisusely entitied to a
right of usufruct of the estate to the extent thay are in need of support and the
right of continued residence under Art. 4:28, &2 BW which enables the spouse
to make use of the home and household for a pefisik months® Conversely,
based on the 8 2303 (1) (2) German Civil Code (4BBB’), the spouse excluded
from succession by disposition mortis causa idlemtto demand the compulsory
share from the heifS.In its judgment of 29 June 2022, the German FeGenart of
Justice (abbr. ‘BHG’) ruled that, as an institudibrguarantee, the right to a
compulsory portion is part of the German ordre ipdlit relied on the seminal
decision of the German Federal Constitutional C@bbr. ‘BVerfGE’) of 19 April
2005, which ruled that, in the light of Arts. 6 @)d 14 (1) sentence 1 Basic Law
(abbr. ‘GG’}* and following a principle of family solidarity, ¢htestator’s children

27 Art. 4:63 (2) and (3), Sec. 4.4.3 BW 2003: “A fedlcshare of a forced heir is a part of the
value of the estate of the testator to which theefb heir may lay a claim in spite of
testamentary dispositions made under the lasbfiitie testator and gifts (donations) made by
the testator during his life. Forced heirs aredibscendants of the testator who are called by
law to his estate as his intestate heirs, eithexcoount of their own right or on account of a
right of representation of an heir who is not alwiymore or who is unworthy at the moment
of the devolvement of the estate.”

% See the entire Sec. 4.3.2 BW at http://www.dutdkeiv.com/civilcodebook044.htm, visit
date: 17. 03. 2025; About the mandatory family gmtidn in the Dutch succession law, see
more in W. D. Kolkman,Compulsory Portion and Family Provision in Netheda in:
Comparative Succession Law, Mandatory Family Priote¢ed. K. G. C. Reid, M. J de Waal,
R. Zimmermann), Oxford University Press, Oxford@119 — 343.

298 2303 (1) (2) BGB 2002: “If a descendant of #mator is excluded by disposition mortis
causa from succession, then they may demand theipudsory share from the heir. The
compulsory share is one-half of the value of thestate portion. The parents and spouse of the
testator have the same right if they have beemdadlfrom succession by disposition mortis
causa. The provision of §1371 remains unaffected.”

30 BGH, judgment of 29. 6. 2022 — IV ZR 110/21 = ZP®22, para. 14; The case concerned
the English testator who died habitually residimgsiermany and chose the English law in a
will to govern his succession (which consistedrdér alia, immovable property in Germany).
By this disposition he disinherited his adopted, sbiiserman national and resident. Under
relevant English rules, precisely Sec. 1 (2) (lg) 8ec. 2 (1) The Inheritance (Provision for
Family and Dependants) Act 1975, the English cawotdd at their discretion, provided that
the deceased was domiciled in the UK, grant theethelants ‘reasonable financial provisions’
as it would be necessary for their maintenandglin of the circumstances of the case. Due to
the clear difference in the level of protectiore BGH determined that the Inheritance Act
1975 does not guarantee descendants an irrevagoatileum share in the deceased’s estate
regardless of their financial need, nor does ividmany stable alternative of maintenance or
financial compensation in its absence. As a reseitg incompatible with th&erman ordre
public in the sense of Art. 35 ESR, English lawrutid apply.

3L Art. 6 (1) GG: “Marriage and the family shall epijihe special protection of the state.”; Art.
14 (1) sentence 1 GG: “Property and the rightlefiitance shall be guaranteed.”
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right to a compulsory portion has a characterfahdamental right in the sense of an
inalienable and needs-independent minimum econsimaie in the testator's estéte.
Because a spousal bond equally fall under the sobpet. 6 (1) GG, surviving
spousg:s’s compulsory share shall therefore haveotegtion of the German ordre
public.

Since the spouse was excluded from the will inoase, German courts would,
upon her claim, disregard applicable rules of Dwnbcession law under Art. 35
ESR, and apply in lieu relevant rules of Germaression law? Pursuant to §2303
sentence 3 and §1371 (1) BGB, a spouse is erttitlealf of her intestate portion (1/4
of the estate) increased by the equalized accra@s’g Alongside, where the
fragmentation of jurisdiction occurs in cross-borsigccession proceedings, German
courts would apply the applicable law to the péthe estate under their jurisdiction
as if they ruled on the entire estate, regardlesisecother courts’ adjudication over
remaining assef§. In light of those circumstances, German courtsldvoule as
follows: Assuming that the value of the assetstémtin Germany is €100000, the

32 BVerfGE, judgment of 19. 4. 2005 — 1 BvR 1644/0Q BvR 188/03 = ZEV 2005, paras.
301 — 304.

% See also H. Jarasért. 6 GG in: Grundgesetz fiir die Bundesrepublik Deutschland
Kommentar (ed. H. Jarass, B. Pieroth), C.H. Bedkqith, 2024, 254 — 288.

3 As Art 35 ESR does not spell out how to fill trepgereated by the application of ordre
public, the question is which rule should be appifestead of the incompatible foreign rule.
Generally, there is a strong tendency towardsdexdle. However, German academia appear
to favor a more nuanced approach, emphasizinghghatdge must first see whether a suitable
solution can be derived by adjusting the foreide before resorting to the law of the forum in
other to minimize interference with the applicafuleeign rule and its own conflict of laws
system; To that effect see Deutscher BundestagMHhiperiode,Artikel 6 EGBGBIn:
Begrindung zum Regierungsentwurf eines GesetzedNeuregelung des Internationalen
Privatrechts, 10/504, 1983, 42 — 44, availableh#ps://dserver.bundestag.de/btd/10/005/
1000504.pdf, visit date: 18.03. 2025.; W. Wurmn&sthlic Policy in European Private
International Lawin: Public Policy and Private International LawChmparative Guide (ed.
O. Meyer), Edward Elgard Publishing Limited, Chelttam, 2022, 35; For the lex fori
approach see P. Mankowski, S. Langenha@&rmany in: Public Policy and Private
International Law, A Comparative Guide (ed. O. MgyEdward Elgard Publishing Limited,
Cheltenham, 2022, 203.

% §1371 (1) BGB: “If the property regime ends bysmaof a spouse’s death, then the
equalisation of the accrued gains is effected byirtestate portion of the surviving spouse
being increased by one quarter of the inheritaihég;irrelevant in this context whether the
spouses in the individual case achieved accrued.jyddased on 81373 BGB: “Accrued gains
means the amount by which the final assets of asspexceed the initial assets”; The regime
of the ‘community of accrued gains’Z(igewinngemeinschaftapplies if the nuptial
agreement was not concluded by the spouses.

% See. Sbordevi¢, O problemima nekoordiniranog raspravijanja zaostaesjednog lica u
razli¢itim pravnim poreciman: Pravni Sistem Srbije i Standardi Evropske &nijSaveta
Evrope (ed. S. Bejatay)i Pravni fakultet, Kragujevac, 2010, 383, n. 29.
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spouse would receive €25000 while two daughterddv@meeive €37500 each. On
the other side, Dutch courts would apply its lavihie estate located in Groningen.
Since Dutch law does not recognize compulsory shearthe surviving spouse, it
would fully comply with the last will of the testait Assuming that the value of the
flat is €70000, the two daughters would therefeaeive €35000 each. Hence, by the
final result of this fragmented adjudication, twaudhters would receive €72500
respectively. Such an outcome disrespects thevilast the testator as each daughter
is intended to obtain €85000. Moreover, the outcoftiee case is fully determined by
the forced heirship rule of the German law that measupposed to be applied at all.

It seems that the result of the hypothetical caseot supported by the ESR.
Namely, as of Recital 7 ESR and Art. 22 ESR, theseh law of the testator's
nationality is purported to govern the success®m avhole, corresponding with a
presumption that the proper functioning of therimdé market is only maintained if
the testators are able to organize their successiadvancé’ This interpretation
aligns with the general objective of the ESR foralg#shing uniform regime
applicable to all civil law aspects of successmthe estate of a deceased person with
cross-border impIicatiorf@.Therefore, the choice of law rule enables testatavoid
the application of the default law of habitual desice and protects the estate from
being subject to several laws whose application resylt in incompatibilities with
the testator's predictability interests. As thefilfment of the testator's will is
observed provided that the rights of the partiesemed with that will are achieved,
Recital 37 ESR requires the rules of ESR to betamtsto effectuate legal certainty
for the citizens to know which law will be appliegitheir successiotl.Nevertheless,
the fragmentation of estate on the jurisdictiorsiel between Member State courts
might not only disrespect the last will of the &at, it may as well concede the
application of one substantive law to produce wffié solutions across the internal
market which, thereby, counters the principlesesfainty and foreseeability of the

37 Recital 7 ESR: “The proper functioning of the int market should be facilitated by
removing the obstacles to the free movement ofopersvho currently face difficulties in
asserting their rights in the context of a sucoeskaving cross-border implications. In the
European area of justice, citizens must be abéganise their succession in advance. The
rights of heirs and legatees, of other persons doghe deceased and of creditors of the
succession must be effectively guaranteed.”

38 See Judgment of 9 September 208, C-277/20, EU:C:2021:708, para. 33.

%9 Recital 37 ESR: “In order to allow citizens to itliemselves, with all legal certainty, of the
benefits offered by the internal market, this Retimh should enable them to know in advance
which law will apply to their succession. Harmodiseonflict-of-laws rules should be
introduced in order to avoid contradictory resulihe main rule should ensure that the
succession is governed by a predictable law witistwihis closely connected. For reasons of
legal certainty and in order to avoid the fragmiieof the succession, that law should govern
the succession as a whole, that is to say, alh@fgroperty forming part of the estate,
irrespective of the nature of the assets and rlegara@f whether the assets are located in
another Member State or in a third State.”
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substantive result. If decisions given by two Menftate courts gravely disagree on
the result, as is the case in our example, thergepenciples of the Recitals 34
and 59 ESR thereof, which seek to avoid the ir@taile decisions to be given in
the different Member States, will be frustrat®dt long last, considering that a party
concerned who did not participate in the choicgooft agreement may revoke it and,
consequently, preclude the chosen court to exahagerisdiction, a court competent
under Art. 4 or 10 (1) ESR would be required teesgedly modify the extent of its
competence, irrespective of its will and contraryhte scopes of Arts. 4 and 10 (1)
ESR, which would exacerbate its efficiency to aliustice to parties. It is scarcely
conceivable that such an unpragmatic solutiorténded by the ESR.

One may offer two systemic counterarguments heéneeShe choice of law
under Art. 22 ESR is limited, it shall not be reaiagd as an underlying principle of
ESR and therefore it does not require absolutecespevery cas€.In addition, the
two jurisdictional regimes of the ESR envisage that principle of the unity of
succession may be disregarded in certain crosgtbaettings to achieve other
conflict of laws considerations: namely, Art. 8 dRelctial 29 sentence 2 and 3 ESR
with regard to the relocation of the jurisdictioncases where the succession may be
amicably settled out-of-court, and Arts. 10 (2) 48d1) ESR, although designed for
the succession cases connected to third Statessvdowt cannot be inferred that
these regimes support the fragmentation of théeestea jurisdictional level between
courts of Member States. As a choice of courhitdd to Member States, it aims to
synchronize the chosen law and court of a Memizge SConsequently, pursuant to
Recital 7 ESR thereof, it intends to realize theppr functioning of the internal
market for EU citizens. Hence, the systemic ratatb Art. 5 (1) ESR with other
rules of ESR shall be primarily conceived throughrequirements of Art. 22 ESR as
defining the reach of the sentence ‘any successater’ from Art. 5 (1) ESR. Since
the application of Art. 5 (1) ESR is conditionabaghe choice of law, it follows that
the reasons of systemic consistency require thepes to be interpreted as having
the same reach.

Finally, the lingering jurisdictional question wants consideration. It may be
rightly argued that if all Member States involvedformly applied the chosen law of
the testator’s nationality, the sole issue arisiagof the fragmentation of jurisdiction
would be the uncertain basis for the courts undes. A and 10 (1) ESR in exercising
the limited scope of jurisdiction than provided liyrthese rules. As said previously,
courts having jurisdiction under Arts. 4 and 10 EBR are instructed to exercise
jurisdiction over the succession as a whole. Iesaghere some of the succession
matters are allotted to the court of the chosen damrts competent under Arts. 4 or
10 (1) ESR could not exercise jurisdiction over ¢hére estate as that would place
them in a more favorable position compared to thesen court, which would

0 See Judgment of 21 June 20DBerle C-20/17, EU:C:2018:485, para. 53 et seq.
1 That position the CJEU held in Judgment of 12 BEtc®023,0P v. Notariusz Justyna
Gawlica C-21/22, EU:C:2023:247, para. 33.
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frustrate the principle of equal allocation of gdiiction in succession matters in the
sense of Recital 30 ESRand disregard the exclusive character of the elaicourt
agreement. Hence, what is left for the courts coampender Art. 4 or 10 (1) ESR in
the present situation is to limit the scope ofrthedceedings to the matters excluded
by the parties from the choice of court agreenidm. only way to do it, we recall, is
to invoke Art. 12 (1) ESR. It was also reasonetlttiese courts would have to adapt
Art. 12 (1) ESR in order to limit the scope of flreceedings to the assets located in
their jurisdiction in cases connected to other Menttate§® However, it is barely
plausible that the adaptation of Art. 12 (1) ESR &ay sense here when all we need
for the reasonable and easy solution of the jatisdi question is to properly interpret
the conflict rule of Art. 5 (1) ESR to imply thdtet choice of court refers to the
succession as a whole. Likewise, if one estiméatgstihe adaptation of jurisdiction
rules of ESR is, or might be, desirable and jestiin certain cases, the principle of
the coherence of the internal matkeequires such action to be ultimately subjected
to the CJEU’s evaluation for the purposes of thiferm application of EU lawv®

*2 Recital 30 ESR: “In order to ensure that the sooftall Member States may, on the same
grounds, exercise jurisdiction in relation to thecgssion of persons not habitually resident in
a Member State at the time of death, this Regulatmuld list exhaustively, in a hierarchical
order, the grounds on which such subsidiary juigmi may be exercised.”

43 About the use of adaptation methodnpassuny in private international law see S.
DPordevi¢, Prilagodavanje u mgunarodnom privathom pravidoctoral thesis), Belgrade,
2010, 52 et seq; G. Dannemarie ungewollte Diskriminierung in der internatioeal
RechtsanwendungMohr Siebeck, Tubingen, 2004, 153 — 217; G. KeBelgriffs und
Interessenjurisprudenz im Internationalen Privaleia: Festschrift fur Hans Lewald (ed. M.
Gerwig, et. a), Verlag Helbing & Lichtenhahn, Basel, 1953, 25283; For the appealing
critique of the adaptation method see A. A. EhraigwSpecific Principles of Private
Transnational LawRecueil, Brill, 1968, 252 — 253.

4 Based on the Judgment of 6 October 1S8R CILFIT and Lanificio di Gavardo SpA v
Ministry of Health,Case C-283/81, EU:C:1982:335, para. 20, the piaof coherence of the
internal market requires every EU law rule to beimio its context and interpreted in the light
of the ever-evolving EU law as a whole; For thosmitiated, about the internal coherence
(‘innerer Zusammenharn)gas a central feature of a normative system readrdivietz, Recht

als Regelsystenfrranz Steiner Verlag Wiesbaden, Stuttgart, 168473, and N. Luhmann,
Das Recht der Gesellscha®uhrkamp, Frankfurt am Main, 1993, 165 — 214.

“5 While the CJEU’s has not expressed its standgeintAdvocate General Maciej Szpunar
considers that the adaptation method is broadiyipsible at both the ‘level of conflict-of-law
rules by redefining their scope in such a way asvtid contradictions and resolve the case
pursuant to one applicable law, or at the levahefrules of substantive law by amending
provisions which are contrary to one another’; Spaion of the Advocate General Szpunar
delivered on 13 December 20Doris Marget Lisette Mahnkopf v Sven Mahnk@#se C-
588/16, EU:C:2017:965, para. 63-64; However, tHels general rules for the interpretation
of EU law should be heeded, see Judgment of 1&€rckd11Oliver Bristle v Greenpeace
eV, C-34/10, EU:C:2011:669, para. 25: “It must benkon mind that, according to settled
case-law, the need for a uniform application ofopaan Union law and the principle of
equality require that the terms of a provision ofdpean Union law which makes no express
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In light of the foregoing exposition, Art. 5 (1) EShould be construed as that
the parties concerned to the choice of court agraeoonfer exclusive jurisdiction to
the chosen court over the succession as a whaeinBehat in mind, the following
analysis of Arts 6 (1) lit. a and 8 ESR and Redfakentence 2 and 3 ESR will be
based on the presumption that Art. 5 (1) ESR doeallow the parties to define the
scope of the proceedings of the chosen court gptieéer. Consequently, it will be
tried if the suggested interpretation offers argcfical advantages and enables the
persons to exercise their succession rights mfaretigély.

III TENTATIVE INTERPRETATION OF ARTS. 5 — 9 ESR

At the request of one of the parties to the prdogedArt. 6 (1) lit. a lets the
court seised under Arts. 4 or 10 ESR to declinediation if it considers that the
court of a chosen law is better placed to rulehersticcessiofi.In so doing, a court
must weigh all the practical aspects of the casyding the habitual residence of the
parties and location of the assets. Unlike the etsopy transfer of jurisdiction under
Art. 6 (1) lit. b ESR, in this context, courts ccetent under Arts. 4 or 10 (1) ESR
have the discretion to determine whether to takdegtine jurisdiction, whereas a
request from just one of the parties is sufficfenthem to entertain the mechanism
of Arts. 6 (1) lit. a and 7 (1) lit. a ESR. If aurbdecides to transfer jurisdiction to the
court of chosen law, it follows from Art. 7 (1).l& ESR that the prorogated court
cannot review if it is better placed to rule on thcession, which makes its
jurisdiction temporarily perpetuated. Identifyingparty to the proceedings requires
consistency with the notion of the ‘party conceimnedhe sense of Art. 5 (1) ESR
and Recital 28 ESR. However, if there is only oaetypto the proceedings who
cannot conclude an agreement with oneself, it fallthe court seised to assess
whether the court of the chosen law is better dtiteule on the succession.

The question arises whether Art. 9 (2) ESR is egiple when Art. 6 (1) lit. a
ESR is triggered. As observed in the introductfon,9 (2) ESR enables a party who
was not a party to the choice of court agreemertnitest the jurisdiction of the court
exercised under Art. 7 ESR. Yet, if there is ontg deir to the succession (without
creditors and other interested parties), the tearmfjurisdiction can only occur via
the discretion of the court competent under Artsr 40 (1) ESR. Conversely, one
may ponder why would any of the parties, if theeeraore of them, use the right of
Art. 6 (1) lit. a ESR instead of Art. 6 (1) litESR when it is in their interest to settle

reference to the law of the Member States for tmpgse of determining its meaning and
scope must normally be given an independent anfdromiinterpretation throughout the

European Union.”

% Although neither Art. 6 nor Art. 7 ESR explicitigfers to the declining of jurisdiction, the

CJEU has affirmed that for jurisdiction to be desi under Art. 7 (1) lit. a ESR it is not

necessary for a court competent under Arts. 4 &SR to explicitly decline its jurisdiction, as

the decline follows ipso iure after the transfejuoisdiction occurs under Art. 6 (1) lit. a ESR,;
See Judgment of 9 September 26K v CR C-422/20, EU:C:2021:718, para. 36.
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the succession effectively and without interrupfrem some of the parties who were
excluded from the choice of court agreernriérfaving in mind that Art. 9 (2) ESR is

applicable when choice of court was made, partbethé proceedings shall be
encouraged by the court or notary to make the agnetif they want the court of the

chosen law to rule on their succession and to nEeithe potential objections of that
jurisdiction by other heirs.

Nevertheless, it seems that Art. 9 (2) ESR is mieabe applied in the case of
Art. 6 (1) lit. a ESR as well. Although Art. 9 (BEER expresses only the challenge of
the choice of court agreement, Art. 6 (1) lit. aREfBstructs court to assess the
habitual residence of the ‘parties’ as a practoalumstance of the case, implying
that there may be more than one party to the piowgse However, if a court accepts
a request from one party to transfer jurisdictimthie court of the chosen law, while
other parties to the proceedings are either albosestuctant to respond at this stage,
they should not be barred from later contestingtittuesferred jurisdiction. This is
especially important because the court of the chése cannot review its own
jurisdiction under Art. 7 (1) lit. a ESR. Given titlae court of the chosen law rules on
the succession as a whole, the other parties tprtfoeedings would be placed at a
clear disadvantage compared to the party requektnigansfer of jurisdiction if they
were denied the right to consent to that transféis disadvantage is further
exacerbated by the fact that they are unable tg lneir claims before the courts
competent under Arts. 4 or 10 (1) ESR due to effetirt. 7 (1) lit. a ESR. Hence,
the proposed interpretation of Art. 5 ESR enableés9\(2) ESR to cover the cases
where the transfer of jurisdiction occurs under. Ar(1) lit. a ESR which, thereby,
supports the procedural equality of heirs and sligith the condition for the
application of Art. 9 (2) ESR, namely, if the jdliition is established under Art. 7
ESR, both in cases of lit. a and b.

In contrast, Art 8 ESR and Recital 29 sentenced?3aBSR give more freedom
to parties compared to Arts. 6 (1) lit. b and 7li{lp ESR. These rules regulate the
choice of the parties who want to settle their ession amicably outside of the
judicial proceedings. But there is a substantifibi@ince in effect depending on
whether a court initiates probate proceedings fexasfnot. In the first case, parties to

*" The main issue with this reflection is the assunagidnality of the parties in cross-border
cases. Although objective and subjective connedticigrs incline parties towardgarticular
jurisdiction, they are often influenced by variauggnitive and emotional biases that affect
both their choice of law or court and the procgsabich such choices are made. Hence, it is
for the authority dealing with the cross-bordeedasprevent that parties suffer from their own
miscount and to make sure their biased conduditisxploited by others. At times, this may
even justify the modified interpretation of defazdiflict rules to effectuate justice in real-life
circumstances; About this conception in both cential and common law traditions see J.
UngererNudging in Private International Law, The DesigrGainnecting Factors in Light of
Behavioural Economi¢c®fRabelszZ 86, Tubingen, 2022, 1 — 31, and M. Jnddm, M. Keyes,
R. PosnerPolicy and Pragmatism in Conflict of Law&shgate Dartmouth, Aldershot, 2001,
especially 127 — 167.
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the proceedings may agree to settle their sucoessibof-court but only in the
Member State of the chosen law. In the latter caken a court does not initiate
probate proceedings of its own motion, partiessedtte amicably out-of-court in the
Member State of their preference provided thatossible under the law of that
Member State. Hence, Art. 8 ESR accommodates gds®s the parties want to
choose a non-judicial authority of the chosen lawute on the succession, which
would not be possible under Art. 5 ESR, while Re@9 sentence 2 and 3 ESR
enables parties to freely agree among themselvesith Member State to settle
their succession before a non-judicial authoritpn&idering that parties confer
exclusive jurisdiction to the court of the chosaw fto rule on the succession as a
whole, the application of Art. 8 ESR and Recital s2ttence 2 and 3 ESR shall
generate more certainty in practice.

Particularly, Art. 8 ESR is relevant where the paticial authority has a
legitimate interest to rule on the succession.ifstance, the testator died habitually
residing in the Czech Republic, was a French raltiand chose French law to
govern his succession as a wH8lén the Czech Republic probate proceedings are
opened by the courts ex offbSince the testator's spouse and minor child live i
France, they want the succession to be settledfaatrt by a French notary under
the ‘act de notoriété’, which is required for mmamder French procedural lafs.
Were it not for Art. 8 ESR, the heirs would be jereted from doing so, as Art. 5 (1)
ESR does not allow the choice of a non-judiciahauitly that does not qualify as a
court under Art. 3 (2) ESR.Hence, if parties agree to settle their succedsitore

“8 The following example, with further expoundingaidapted from F. Oderskéyticle 8in:

EU Regulation on Succession and Wills — CommergdyU. Bergquiset. al), Verlag Dr.
Otto Schmidt KG, Cologne, 2015, 83.

9 See at: https://ww.successions-europe.eu/Answspr@c=cz&l=en&q=18, visit date: 20.
03. 2025.

*0 The act de notoriété attests the status of arahéie time of the opening of the succession
proceedings. Under French succession law, act ideé&ié is compulsory if the assets of the
estate are valued at more than € 5000, if the deddeft a minor heir or an incapacitated adult,
if it is necessary to use a genealogist to finchtties, if the deceased had drawn up a marriage
contract during his lifetime, and if the assetthefestate include immovables; See Arts. 710-1
and 730-1 French Civii Code 2025 at https://mwwiflagce.gouv.fr/icodes/texte
_Ic/LEGITEXT000006070721/, visit date: 20. 03. 20@86d Chambre des Notaries de Paris,
Comment obtenir un act de notoriété@t https://paris.notaires.fr/sites/default/fesé
_notoriete_mars_2013.pdf, visit date: 20. 03. 2025.

L Art. 3 (2) ESR: “For the purposes of this Regafatithe term ‘court’ means any judicial
authority and all other authorities and legal @sifenals with competence in matters of
succession which exercise judicial functions ormgsuant to a delegation of power by a
judicial authority or act under the control of aligial authority, provided that such other
authorities and legal professionals offer guarantéth regard to impartiality and the right of
all parties to be heard and provided that theiisaets under the law of the Member State in
which they operate: (a) may be made the subjeenofppeal to or review by a judicial
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the French notary, it is compulsory for the Czemlricto close the proceedings under
Art. 8 ESR. Due to that, Art. 8 ESR shall produme $ame effects as Art. 5 ESR,
meaning that the conferred jurisdiction of the Erenotary shall be exclusive and
encompass the succession as a whole.

As for cases covered by Recital 29 sentence 2 d88R the predicament is
somewhat offbeat. The choice of the non-judicidtherity of the preferred Member
State can be quite frequent since many Member sStidenot initiate probate
proceedings ex offtf. In such circumstances, heirs are entitled to pussitrof-court
proceedings in a Member State, even if the noripldauthority in question will not
apply its law. Since non-judicial authorities axa subject to the ESR’s rules of
jurisdiction, they may exercise their jurisdictiamder national laws on bases different
from those of the ESR. Hence, it may be that skwataof-court proceedings or one
court proceeding and one out-of-court proceedirgg iaitiated in parallel across
Member States regarding the same succession. IRECESR envisages that conflict
between those parallel proceedings shall be rabaitber by the agreement of
parties or, in its absence, by the compulsoryeats of the jurisdiction to the courts
competent under Arts. 4 or 10 (1) ESR. In lighthefscope of the choice of court rule
under Art. 5 ESR, the same extent of jurisdictiboutd be relevant for Recital 29
sentence 2 and 3 ESR. Consequently, if the padie on a non-judicial authority
of a preferred Member State, that authority skalktjurisdiction over the succession
as a whole. Conversely, if the parties are unableedach an agreement, thereby
triggering the jurisdiction of courts competent endrts 4 or 10 (1) ESR, the parties
will be able to exercise all rights under Artsn@l& ESR.

However, parties and courts or non-judicial autl@srimay not be aware that the
succession proceedings in different Member States bommenced. For example,
the testator lived in Saarbriicken, was a Luxemliglurgational, and chose
Luxembourgish law to govern his succession as dewteaving half of the estate to
his two sons in equal shares and half to his spduse elder son is a practicing
solicitor in Ghent, while the younger son worksaasngineer in Lyon. Their mother
lived with the testator in Saarbriicken. As noneth@ courts in the relevant
jurisdictions (Germany, Belgium, France, and Luxeumb) initiate cross-border
probate proceedings ex offbthe heirs sought the services of notaries. Thisidac
was a consequence of their inability to reach aremgent on the choice of court
because the elder son and the mother had been dnebas and without
communication in the period preceding the teswiaai'ssing, while the younger son
was rather indifferent towards the estate and umawfathe testator’'s will. Assume
that the spouse addressed a Luxembourgish notatiiefassuance of a European

authority; and (b) have a similar force and eftecta decision of a judicial authority on the
same matter.”

°2 See supra note 14; Currently, 22 Member Stategnée authentic acts issued by notaries
in succession matters, see https://mww.authenticeat, visit date: 20. 03. 2025.

%3 See internet link at supra note 14.

56



JoBaH XXueaHoBuh, HekonmMko HanoMeHa O CropasyMHOM M36opy cyaa y
HacneaHMM 0QHOCKMMa ca eNleMEHTOM MHOCTPaAHOCTK yHyTap EY (ctp. 39-60)

Certificate of Succession (‘EC&')to establish her status as an heir based on the
testator's will, the elder son initiated the prebaroceedings before the German
notary, whereas the younger son entered a proceflwaiving his testamentary
share in favor of his mother before the Frenchmotonsequently, there will be a
disharmonious adjudication if the parties and meganvolved remain unaware of the
parallel proceedings, especially when those praegedare handled at different
points in time. If the German notary rules basethertestator’s will, not cognizant of
the younger son’s renunciation of the share, itisi# would be inconsistent with
that of the French notary. Likewise, the accuracthe ECS issued to the spouse
would be compromised as it reflects only her emti#nt based on the compulsory
portion and the added share allocated througlestetor's last wilt®

Albeit, perhaps, rare, the lack of cooperation betwparties in cases where
succession is dealt with by notaries across diffdember States clearly hampers
the efficiency of the cross-border succession ediogs and alleviates the free
movement of heirs by introducing barriers to thereige of their succession rights in
full capacity across the EU. To effectively safeduthe guaranteed rights of
successors in cross-border cases, notaries aciiley Recital 29 sentences 2 and 3
ESR shall ensure that all parties involved in tezession are properly informed of
any parallel proceedings, preferably via the eeRigortal or other available official
channels? Likewise, it is equally important that the notargerve the extra-judicial
documents and notices to the parties in a diredtrapid way, using all means
provided by the EU Service Regulatin.

IV RECOMMENDATIONS OF THE NOTARIES OF EUROPE:
THE BETTER LAW-MAKING ASSESSMENT

** Pursuant to Art. 63 (1) (2) ESR: “The Certificatdor use by heirs, legatees having direct
rights in the succession and executors of willadministrators of the estate who, in another
Member State, need to invoke their status or tocesesrespectively their rights as heirs or
legatees and/or their powers as executors ofaviiglministrators of the estate. The Certificate
may be used, in particular, to demonstrate oneave f the following: (a) the status and/or
the rights of each heir or, as the case may bb,legatee mentioned in the Certificate and their
respective shares of the estate; (b) the attribatica specific asset or specific assets forming
part of the estate to the heir(s) or, as the casg loe, the legatee(s) mentioned in the
Certificate; (c) the powers of the person mentioimethe Certificate to execute the will or
administer the estate.

5 While Art. 66 (4) ESR imposes an obligation onigseing authority to take all necessary
measures to hear all parties involved in the ssme®r to make a public announcement to
ensure a comprehensive certification of facts, wewaf succession may occur in another
jurisdiction after the ECS has already been issued.

*% See at: https://e-justice.europa.eu/select-larmfuaimsgtination=/node/2, visit date: 20. 03. 2025.
" Regulation (EU) No 2020/1784 of the European &agint and of the Council of
25 November 2020 on the service in the MembersStdifeidicial and extrajudicial documents
in civil or commercial matters (service of docunsgitecast), OJ L 405 2. 12. 2020, 40.
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Although ESR enables parties to choose the coutteoEhosen law to govern
the succession as a whole, such jurisdiction doesnjoy lasting perpetuation due to
the prerogative of Art. 9 (2) ESR. In the RNE fr@d23, the survey conducted
among 2.025 notaries showed that 84% of them haxar encountered jurisdictional
clauses in succession ca¥es states like Bulgaria, Luxembourg, Lithuaniadan
Greece choice of court is almost nonexistent, winilecontrast, in states such as
Netherlands and Estonia and, to a lesser extestri&uPoland and Portugal choice
of court is used more frequentfWhile the limited use of choice of court may seem
surprising, it is likely driven by concerns oves iinherent instability and the
perception of ESR’s addressees that a literal pratation of the phrase ‘any
succession matter’ in Art. 5 ESR might lead to #loission of succession on
jurisdictional level. While this paper aspired tonparily settle the latter concern,
addressing the instability of a choice of courtunexs further legislative activity. In
that sense, the RNE conceives the two propositienkege feranda: the choice of
court by the heirs in the absence of a choicewfdad the choice of court by the
testator.

Regarding the former, it is believed that it copitdve useful if all the heirs live
in the Member State of the testator's nationalithereas the testator habitually
resided in another Member State and did not chtieséaw®® From a legislative
point of view, this could be done either by modiifyiArt. 15 ESR to exclude the ex
offo review of jurisdiction when all heirs accepetjurisdiction of the courts of one
Member State, or by cutting the link between thaaghof court and the existence of
a choice of law from Art. 5 ESR.However, the applicable law would still be
different from the law of the forum (the courtstbé testator's nationality would
apply the law of the testator’s last habitual resat). Likewise, a mere reason of
convenience does not suffice to compromise logitedying Recital 7 ESR and Art.
22 ESR. If the testator made the will but did ri@ase the law of their nationality, it
means (or it is likely be held as true) that theynted with the law of their last
habitual residence to govern the succession, anatine public rules of the courts of
testator’s nationality may hinder the effectuatbtheir will.

As concerns the latter proposal, allowing testatmidesignate the courts of the
Member State of their nationality when they chbse law is said to both enhance the
predictability of the result, if the heirs would beund by such a choice, and reduce
the instances where the applicable law does nokidei with the jurisdictiof?
However, Art. 9 ESR would need to be supplementigid tive separate paragraph

*8 Notaries of EuropeVIAPE Succession Final Styd023, https://www.notariesofeurope.eu/
en/notaries/mape-successions/, 31, visit dat@32@025.
%9 Notaries of Europegp. cit, 31; For a detailed report see: https://www.lesafeurope.eu/
en/notaries/mape-successions-interactive-dashbemitidate: 20. 03. 2025.
¢ Notaries of Europap. cit, 32.
61 [fi
Ibid.
%2 |bid., 33.
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prescribing that parties cannot contest the jutisdi if the testator chose the court.
This means that a choice of court by the testatadvhave an exclusive character
and cover the succession as a whole. But it igculiffto welcome that such an
exclusive choice of court could be made unilatgradls it would significantly
constrain the parties’ access to justice. Art. RESists for a reason, and it is to
justify the jurisdiction of the prorogated courtless the continuation of an action
there will work injustice because it would be véewas to some of the parties
legitimately entitled to succession or would caarsg abuse of due process for those
who would be exposed to hardships of being foragusad in that court.

Instead, it is suitable to introduce clear timatinwithin which a party excluded
from the choice of court or non-judicial authonibay challenge such choice, as the
sentence ‘in the course of proceedings...” in ALPESR fails to unambiguously
give the answer to the matter. This approach weunkure that all heirs have the
opportunity to voice their concerns regarding flidson while preventing an
unreasonable action to put off the proper funatigrof justice in EU cross-border
succession cases.

V CONCLUSION

A systemic interpretation of Art. 5 ESR supportsiew that the prorogation of
jurisdiction in matters of succession shall extéadthe succession as a whole,
aligning more closely with the objectives and ulyitay principles of the ESR, but
also facilitates the effective application of Ais— 9 ESR in practice. Accordingly,
parties concerned with the succession may therejorehronize the law chosen by
the testator with the courts of that chosen laentmmpass the succession as a whole.
Allowing parties to create the scission of jurifidic by excluding certain matters
from the jurisdiction of the court chosen under. Atand instead leaving them to
courts competent under Arts. 4 or 10 (1) ESR dagsonly interfere with the
intended scope of jurisdicition of those courts &lsb compromises the legitimate
expectations of testators who, pursuant to Art.EER, anticipate the uniform
application of a single substantive law to theacgssion.

Nevertheless, a key impediment to the proper fomicty of justice remains the
mechanism under Art. 9 ESR, which permits partiee were not involved in the
choice of court or non4judicial authority to chalie such a choice and impair its
effects. While the analyzed Recommendations oNtiaries of Europe regarding
revision of the choice of court rule from ESR shmamise and reflect an exemplary
pragmatic view to EU cross-border succession oalstithey lack proper engagement
with the broader systemic implications. In thisarely we favor the introduction of
clear and precise time limits within which the #ades to the jurisdiction of the
prorogated court must be raised. It is becausewa@ndment of the choice of court
rule from ESR must both take into account practsglects and be consistent with
the ESR'’s system of rules and principles.
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JoBaH JXnBaHoBmuh”

HEKOJIMKO HANMOMEHA O CNNOPA3YMHOM U3BOPY CYA
Y HACNEAHUM OAHOCHUMA CA EJIEMEHTOM
MHOCTPAHOCTU YHYTAP EY

Pe3nme

Y 06om pady ce ananuzupa npasuno o cnopazymrom uzbopy cyoa uz ui. S
EY Vpeobe o mnacnehusarwy (¥Ypeoba) y ceemny mezo8e cucmemcke
NOBE3aHOCMU Ca NPABUTUMA O NPUIA20)ABAILY HAOIEIHCHOCTNU Y CYHAfy Uu3bopa
mepodasnoz npasa (un. 6 — 9 Vpeobe) u opyeum npasunuma Ypeobe, a
NPBEHCMBEHO A KONUSUOHUM NPAGUIOM O U300py Mepooagnoe npasa 3d
nacnehusarwe uz un. 22. Hajnpe, ucnumyje ce 0a iu 3aunmepecosane cmpame y
HOCMYNKY MO2Y O00AyYumu O0d HeKAa HACIeOHONPAGHA NUMArba 0cmage Ha
oonyuusare cyoosuma opiicasa uianuya Haonexcnux npema ui. 4 u 10 (1)
Vpeobe, kaxo npoucmuue uz docrosnoe mymauersa ui. 5 (1) Vpeobe, unu
HaoxexcHocm usabpanoz cyoa mpeba 0a ce 0OHOCU HA OONYUUBAILE O COUM
HacneononpaeHum numarsuma (mj. o Hacrehueary y yenunu). 33amum,
ucmpasicyje ce Koje je 00 06a mymauerna yckiaheHuje ca npasuiuma u
yumwesuma Ypeobe y cmuciy oa omozyhasa egexmueny npumeny ui. 5 — 9
Ypeobe y npaxcu. Haj3ad, ananusupa ce xunomemuuku —npumep
npexoepanuunoz nacnehusarwa y EYV xaxo 6u ce yxazano na mnpenpexe 3a
npasuino QYHKyuoHucare npagocyha ycied Headekeamuoe mMyMaversa u
npumene ui. 5 — 9 Vpeobe u pasmampa ce mexkyha zaxonodasna Ouckycuja
N0B00OM U3MEHe NPABUIA O CHOPAZYMHOM U300pY cyOa KpO3 NPUSMY HABEOeHUX
UCMPAIICUBARLA.

Kuwyune peuu: cnopazymuu uzoop cyoa, un. 5 — 9Vpeobe o nacrehusary,
CUCMEMCKO myMauere, NpeKoepPanuyHo Haciehusare y
EV, npasunno gpynxyuonucarne npasocyha.

= Jokropana Ha IIpaBnom @akynrery y Mumkonmy (Mahapcka) ¥ UCTpakuBad Ha
Cpenme EBporickoj Axkagemuju y Byaumnenrru (CEA).
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