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This paper deals with the compensation for damagesed by injuring or
killing of a companion animal in Serbian tort lawhere the main focus is on
explaining the influence which ‘animal welfare’, as legally protected non-
patrimonial interest violated due to injury or kify of a companion animal, and
‘emotional relationship between the owner and kis/imjured or killed animal
companion’ may have on the application of tort laes on recovery of damages.
Firstly, the author tries to clarify the generaflirence of ‘animal welfare’ on the
legal treatment of animals in Serbian civil lawcg it seems that such clarification is
necessary for the interpretation of the rules ofl daw (particularly those of tort
law). Thereafter, the author discusses the tortriates for determining the amount of
compensable pecuniary damages for an injured &dkitompanion animal, with
special attention given to the problem of recowgdasts for the veterinary treatment
of the injured companion animal, which may be ficanitly higher than the animal’'s
market value. To solve this problem, the authomemes whether the fact that the
owner is, pursuant to Serbian animal welfare legish, obliged to take care of
‘welfare’ of his/her companion animal and to pravithe veterinary treatment in case
of its injury (i.e. in case of violation of ‘animalelfare’) can be relevant enough for
awarding the compensation of costs necessary @br tseatment in accordance with
the existing rules of Serbian tort law, irrespeetof the companion animal’'s market
value and effectiveness of veterinary treatmemiallyi the author discusses the
relevance of the emotional relationship betweenatveer and his/her injured or
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killed animal companion in Serbian tort law, foeugion the analysis of tort law
provisions that may exceptionally enable the owahen injured or killed companion
animal to claim monetary compensation for the esnatisentimental value that the
animal had for him/her.

Key words: civil law treatment of (companion) animals, viabatiof ‘animal
welfare’, compensation for pecuniary damages, ematihuman-
animal relationship, non-pecuniary damages, comgtéms for
emotional/sentimental value of injured/killed compa animal.

I INTRODUCTION

The idea of providing a proper legal protection &mimals matured in the
Republic of Serbia (henceforth Serbia) at the enthe first decade of the 21st
century, when the Serbian Parliament adopted theaiWelfare Act (henceforth
abbr. AWA), whose solutions are mostly in line wittose contained in German,
Swiss® and Austriafi animal protection acts. As a legal source of publv nature,
Serbian AWA prescribes a number of obligations whans toward animals of all
species (such as the obligation to take care afiasi health and life, obligation to
refrain from inflicting pain, suffering, fear anttess on animals, obligation to refrain
from abusing and killing of animals etﬁ.)r,lcluding special obligations for owners
and keepers of companion anin%(iollowing the example of the European
Convention for the Protection of Pet Animalshich has been ratified by Seﬁ)ieas
well as administrative sanctions for their vioIat?oAIso, the Criminal Code of
Serbia® was amended by introducing new criminal offens@sé protect animals,
especially the criminal offense for the killing aatolise of animafs.

! Animal Welfare Act (AWA) Official Gazette of the Republic of Sertit. 41/2009.

2 Tierschutzgesetz vom 24. 7. 1972, in der Fassan@ekanntmachung vom 18. Mai 2006
(BGBI. I S. 1206, 1313), das zuletzt durch Artikel 280 derordnung vom 19. Juni 2020
(BGBI I S. 1328) geéndert worden ist.

¥ SR 455 Tierschutzgesetz von 16.12.2005, AS 2068, 28| 2006 327.

* Tierschutzgesetz vom 28. 9. 20BGBL | Nr. 118/2004BGBI | Nr. 86/2018.

® Art. 6 and 7 of AWA

® Art. 53-70 of AWA

" European Convention for the Protection of Pet AgmETS No.125, Strasbourg,
13/11/1987.

8 Act on Ratification of European Convention for tReotection of Pet Animalfficial
Gazette of the Republic of Serbia — InternatiorggedmentsNo. 1/2010.

% Art. 82-85 of AWA

10 Official Gazette of the Republic of Serbido. 85/2005, 88/2005 — correction, 72/2009,
11/2009, 121/2012, 104/2013, 108/2014, 94/20163&/2019.

1 Art. 269 of Serbian Criminal Code
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However, when it comes to the legal treatment dfals in civil law, the
situation is quite different. Serbian civil law doaot contain special provisions
regarding the legal status of animals, nor doe#ndtude specific rules on
compensation for damages resulting from the inguainkilling of animals. Animals
are still characterised as movable things whicbrigeto their owners who enjoy, in
accordance with general rules of tort law, civil lprotection in case they are injured
or killed. Nevertheless, the adoption of AWA hasaemaged civil law authors to
discuss the legal status of animals and the reg@festamages for their injury and
killing in great detaif:® Generally, they took the view that the fact thatrg human
(particularly an owner of an animal) has a legdy do take care of animal welfare
clearly shows that property rights over animalslianged, so that Serbian civil law
must differentiate between animals and ordinarya‘ntmz;l,3 which should also have
an impact on tort law cases concerning the injuiiiliing of animals™® As concems
companion animals, which are defined as animattsﬂzu';‘|socializingl,5 authors also
insist that the special emotional relationship leetwvcompanion animals and their
owners has to be taken into account by the caatrtitcides on recovery of damages
for their injury or kiIIing.16

Bearing the above in mind, this paper aims to withl several issues regarding
the treatment of companion animals and compendati@amages for their injuring
or killing in Serbian civil (tort) law. The studyilbegin with clarification of the
extent to which the legally protected animal welfaas an influence on the legal

12 See V. Vodineli, Gradansko pravo,Beograd, 2012, 411-416; M. KarawikMiri¢,
Gradanskopravni tretman Zivotinje u Stetnom diaga, in: Zivotinje i pravo (ed. M. Karaniki
Miri ¢, M. Davini, I. Vukovi¢), Beograd, 2016, 155-158, 167-173; T. JevretmBetrové, N.
Petrove Tomi¢, Naknada nematerijalne Stete ucglju smrti ili povrede Zivotinje (kaog
ljubimca) in: Zivotinje i pravo (ed. M. KaraniiMiri¢, M. Davini, |. Vukovic), Beograd,
2016, 175-208; R. JotandyPravni status Zivotinja u gr&anskom pravuGodiSnjak Pravnog
fakulteta Univerziteta u Banjoj Luci, vol. 36, 20141-120; R. Milenko¥i, Naknada Stete u
sludaju smrti ili povrede kénog ljubimca Glasnik Advokatske komore Vojvodine, vol. 87,
2015, 525-542; J. VidiTrnini¢, Pravna zastita kénih ljubimaca u dom&m zakonodavstyu
Zbornik radova Pravnog fakulteta u Novom Sadu n@a042, 305-334; S. Raduléy{Pravni)
status kdnih ljubimaca i posebna afekcija prema njinZdoornik radova Pravnog fakulteta u
NiSu vol. 89, 2020, 335-35H. Marjanovt, Pravo viasnika Zivotinje — Knog ljubimca u
slucaju njenog ubijanja ili povidvanja, Savremeni izazovi u ostvarivanju i zastiti ljuitisk
prava, Kosovska Mitrovica, 2025, 339-359.

13 See particularly V. Vodingj op. cit, 415-416; R. Jotanakiop. cit, 117-118; S. Raduloj
op. cit, 342-344; V. Bajo, Pravni status Zivotinja — pokretne stvari ili nedige? in:
Kaznena reakcija u Srhiji- XIieo (ed.Db. Ignjatovi), Beograd, 2023, 231-255.

14 v. Vodinel¢, Gradansko pravp 416; M. Karanilké Miri¢, Gradanskopravni tretman
Zivotinje..., 167-173; R. Milenko¥i, op. cit, 528-530.

15 See Art. 5(1) point 26 of AWA

16 See particularly T. JevremovPetrové, N. Petrow Tomi, op. cit, 179-180, 183; R.
Milenkovi¢, op. cit, 531-539; S. Radulajiop. cit, 344-347.
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status of animals in Serbian civil law, becausé siarification is, in our opinion, a
precondition for correct and dull interpretatiortfeé rules of tort law contained in the
Serbian Obligation Law Att (henceforth abbr. SOLA). Thereafter, the study wil
focus on determining the amount of compensableniggudamages for injured or
kiled companion animal, where the special attentigll be given to the issue of
whether the fact that the '"damaged object’ is thmal itself, i.e. its welfare protected
by AWA, can be taken into account as an additianiggrion for determining the
amount of compensation for pecuniary damages. iige particularly targets the
problem of recovering veterinary costs for the tiremt of the injured animal,
considering that these costs may be significamglgen than the market value of the
animal; it will be discussed whether their recoveay be justified by the fact that
animal welfare was violated. Finally, the studyl\dital with the relevance of the
emotional relationship between the owner and higthmpanion animal in Serbian
tort law, focusing on the possibility of awardingpmetary compensation for the
emotional/sentimental value the injured or killedhpanion animal had for its owner.

II 'ANIMAL WELFARE’ AND LEGAL TREATMENT OF ANIMALS
IN SERBIAN CIVIL (TORT) LAW

Since there is no special provision on the statamioals in Serbian civil law,
one can claim that they should be treated as &y otovable thing that has market
value (price) and forms an integral part of som&sopmperty. However, although
animals are property items, they differ from inaatienmovable things because they,
as living creatures, enjoy a special legal regimavhich their welfare is protected.
Pursuant to Art. 5(1) point (4) of AWA, animal wa is defined as providing for
conditions in which animals can meet their phygjimal and other needs specific to
their species such as water and food, accommogatigsical, mental and thermal
comfort, safety, expression of basic behavioursiasoontacts with animals of the
same species, absence of pain, suffering, fessdland injury. The legal concept of
animal welfare defined in this way clearly showattthe owners of animals are
primarily responsible for their welfare, i.e. thiiealth and life, which means they
have a duty to take care of animal welfare and #rey for that purpose, imposed
with many obligations which significantly limit thexercise of their property rights to
which animals are subjecté?j;also every other person has certain obligations

7 Official Gazette of Socialist Federal Republic eig¥slavia No. 29/78, 39/85, 45/89 —
Decision of Yugoslav Constitutional Coutifficial Gazette of Federal Republic of Yugoslavia
No. 31/93,0fficial Gazette of Serbia and Montenegikm. 1/2003 — Constitutional Charter
andOfficial Gazette of the Republic of Serhii#o. 18/2020 (translation of this act in English:
b. Krsti¢ (translator)The Law on Contracts and TorBelgrade, 1997).

18, Vodineli, op. cit, 416; R. Jotanogj op. cit, 117; N. Stojanovj Deset godina Zakona o
dobrobiti Zivotinja Republike Srbjj@bornik radova Pravnog fakulteta u Novom Sadu2no
2019, 449.

46



Slavko Dordevi¢, Some Remarks on Compensation for Damages Caused
by Injuring or Killing of Companion Animals ... (cTp. 43-58)

towards animals concerning the protection of theifare!® Having this in mind, it
can be concluded that animal welfare represerggadly recognized and protected
non-patrimonial (hon-economic) interé&which is why animals have to be treated
as legal objectsui generi§.l

Putting the welfare of animals in the foreground leal to the development of
the view?” which has recently become increasingly popule@erbian literaturé®
that animals are not only legal objests generisbut also persorsui generis This
sui generidegal personhood is reflected in the fact thatnais, pursuant to AWA,
possess certain personal goods (life, health, inanth physical integrity), which
makes them legally capable to have personal (nivimoaial) rights to those goods,
such as the right to life, health, mental and piaysitegrity, while they do not have
legal capacity for patrimonial rights and for anyligations as well as business
capacity, capacity for tort liability and the capado be a party and to act
independently in civil proceedinéé.This means that an animal is the holder of its
welfare as a protected non-patrimonial interedt,tbda not legally entitled to claim
civil law protection before the court in case aflation of this interest The right to
claim legal protection in such a case belongs ¢oathvner of the animal who is
obliged to take care of its welfare.

The presented view on tigei generislegal personhood of animals does not
essentially affect the civil law treatment of ajuiad or killed animal, given that the
Serbian tort law continues to protect the ownethef animal, as a person who
sustains damage, and not the animal itself. Howé\aearly indicates that injury or
killing of an animal damages not only the animah&sowner's property item which
has a market value, but also the welfare of thmanas a legally protected non-
patrimonial interest. Such reasoning implies thatviolation of ‘animal welfare’ has
certain consequences that target both the injulfled/lanimals and their owners.
Namely, concerning the injured or killed animalg wiolation of their welfare is
reflected in the pain, fear, and stress they sdfedue to injury or killing, which can
be characterised as non-pecuniary damages, theensatipn of which is not
recognized in Serbian tort Ei2

As concerns the owners of injured/killed animdis, \tiolation of animal welfare
imposes that they must bear certain costs, sutthoas for veterinary treatment, to

Y9 Art. 6 and 7 of AWA

20 M. Karaniki Miri ¢, Gradanskopravni tretman Zivotinje, 171.

2Ly, Vodineli, op. cit, 416; R. Jotanoj op. cit, 117; S. Radulo¥j op. cit, 344.

22y, Vodinelié, op. cit, 415-416.

2T, Jevremond Petrové, N. Petrowt Tomié, op. cit, 177-179; R. Jotanayiop. cit, 112-118;
M. Karanikic Miri¢, Gradanskopravni tretman Zivotinje.170-173.

24 v/, Vodinelié, op. cit, 416; M. Karaniké Miri¢, Gradanskopravni tretman Zivotinje,. 172;
R. Jotanonvd, op. cit, 118; S. Raduloyj op. cit.,343-344.

% M. Karaniki Miri ¢, Gradanskopravni tretman Zivotinje, 172.

*|bid., 172-173.
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heal the violated animal welfare, which is thejidieobligation embedded in the legal
concept of animal welfare. These costs represenin@y damage for the animal's
owner and can be, especially in cases of injukfllaxg of companion animals, much
higher than the market value of the animal. Wiik th mind, one may raise the
guestion whether the owner of the injured or kitbednpanion animal can claim the
compensation of costs necessary for performingérigluty of taking care of animal
welfare, that can exceed the animal’'s market vatuén order words, whether the
fact that ‘animal welfare’ is harmed can, in additito animal's market value,
influence determining the amount of compensatiopéguniary damages?

IITI PECUNIARY DAMAGES FOR INJURING OR KILLING OF A
COMPANION ANIMAL — THE IMPACT OF 'ANIMAL WELFARE' ON
DETERMINING THE AMOUNT OF COMPENSATION

A. General rules on awarding compensation and seti) the problem

In Serbian tort law, the pecuniary damage is défins the diminution of
someone’s property (simple damage) and, eventaallpreventing its increase (i.e.,
as the loss of profit that could be expected ifdlmmaging event had not occurr@d).
The amount of compensation is to be calculateddiocpto the prices at the time of
rendering the court decision (Art. 189(2) of SOlaid determined by applying the
so called principle of integral compensation (A80 of SOLA), that imposes the
awarding of amount which is necessary to bringntlaerial situation of the person
sustaining damage to the state in which it wouldehaeen if there had been no
damaging act or omission (regardless of the degjrizilt of the person who caused
the damage%s.3 When a thing (property item) is damaged or destipyhe main
criterion for calculating the amount of compensat®the market price of that thing
and, if the owner had a profit from using the daadagr destroyed thing, the market
value of the lost profﬁ?

Since the companion animal is a property itemgptleer may suffer pecuniary
damage if his/fher animal is injured or killed. rtls a case the diminution or loss of
animal's market value represents a simple damalgée Yess of profit is very rare
because the owner keeps the companion animal nfiairgpcializing (and not for a
profit), although it can occur in some cales e.g., the owner of a dog has been

2 Art. 155 of SOLA
%8 M. Karaniki Miri¢, Obligaciono pravo Beograd, 2024, 501-502, 667;Hordevi¢, Clan
189 Z0OQ in: Komentar Zakona o obligacionim odnosima @dbodan Perogj Dragoljub
Stojanowt), Gornji Milanovac, 1980, 558 — 568; Pordevié, Clan 190 ZOQ in: Komentar
Zakona o obligacionim odnosima (ed. Slobodan Pg&rdvragoljub Stojanoé), Gornii
Milanovac, 1980, 565-569; M. KrarantkMliri ¢, Odmeravanje naknade Stete prema vrednosti
I;g)ju je stvar imala za ogtenikg CRIMENII no. 1, 2011, 69-72.

Ibid.
%0 R. Milenkovi, op. cit, 525-526, 530.
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selling the cubs and thus earning a certain incdiueafter the occurrence of the
harmful event he/she can no longer do so, whicmsntiee loss of profit is reflected
in losing the income that could be expected froersttlling of cubs. Therefore, it can
be concluded that the basic criterion for calauatihe amount of compensable
simple damage is the market price of the compaaidmal, which depends on the
breed, gender, health condition, age, trainingf%’md the criterion for calculating
the lost profit is the market price of the misgimdfit (e.g. the market price of a cub).
By using these criteria Serbian Appellate Couavi Sad has, in its decision of
April 21, 2011, determined the amount of compeosdir pecuniary damages in
one case of the killing of a companion aniﬁ?aﬁccording to the facts of this case,
workers of a utility company in Novi Sad, which waisgaged in the campaign of
removing stray dogs, mistakenly killed a male Ldbraretriever who had fantastic
bloodlines and was excellent for breeding, fromclwhlihe owner could benefit. The
Appellate Court in Novi Sad, relying on the expeithess's findings, determined that
the market value of the dog was 5000 euros anddaaigm accordance with Art.
189 and 190 of SOLA) the owner of the dog that arthas compensation for simple
pecuniary damage. The court also considered theibgityg of awarding the lost
profit, which could be obtained by using the dogtieeeding (the owner of the dog
could sell the best male puppy from the littertf@ market value of 500 euros), but
decided not to award it because the owner didsethe dog for that purpo%eé.
However, in many cases, the companion animals éaeey low (or no) market
value, and their owners do not care about thediiltes or the profit from their
reproduction, but keep them exclusively for saziiadj, often considering them as
family member§® If such companion animal has been immediatelyedilby
wrongdoer, very low or no pecuniary damage is ahtgséés owner who is, therefore,
usually left without compensation; the owner coudgtentually claim the
compensation for the emotional value the killed jganmon animal had for him/her,
which becomes the important disposable ‘tool’ of kaw in this kind of cases that
may burden the wrongdoers (which will be discusatier in section 4). On the other
hand, if the low-priced companion animal has begured by a wrongdoer, the
owner is, pursuant to AWR legally obliged to provide veterinary treatment fo
his/her injured animal, the costs of which are lgsgveral times higher than the
animal’'s market price. Since companion animal skeigprice is a main criterion for
calculating the amount of compensable pecuniaryadas) it is necessary (as already
stated above) to explain whether the owner of tiigrdd companion animal is
entitled to claim the recovery of veterinary treatitncosts or, more precisely, whether

31 See als®. Marjanovt, op. cit, 347.

32 Appellate Court in Novi Sad, Judgement Gz. 805/afl April 21, 2011,
https://sudskapraksa.sud.rs/sudska-praksa, visitlavember 2% 2025.

3 bid.

34 |n that regard see also S. Radulpwp. cit.,346.

% See Art. 6 (4) and (5) of AWA.
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the principle of integral compensation of pecuna@agnage ‘covers’ such costs which
are higher than the market price of the injured manmon animal, especially if one
takes into account that the owner cannot avoid tfidm affirmative answer would

certainly mean that Serbian tort law not only mtst¢he patrimonial interests of the
owner of the injured companion animal, but alscesakare of the companion
animal’s interests, i.e., its welfare. The follog/subsection discusses this issue.

B. Principle of integral compensation and the dutyf taking care of ‘animal
welfare’ — the recovery of veterinary expenses arather incurred costs

Since the market value of a thing is set as arctgecriterion for determining
the amount of compensable simple pecuniary danitaigeyisually argued that this
value in any case represents the limit up to wthehcompensation amount can be
awarded®® However, in our opinion (which relies on the vietagen in Serbian
Iiteraturé7), the market value of the damaged or destroyed fisia main criterion
that can be supplemented by additional criteria rf@asuring the amount of
compensation, depending on the circumstances afatbe whereby the court must
take care not to impair the reparative functiotodflaw. We believe that our opinion
has a strong basis in the text of Art. 190 of SOWAich regulates the principle of
integral compensation of pecuniary damage and eeafddlows:

"While also taking into account the circumstancéerathe occurrence of
damage, the court shall award compensation in thewant necessary to restore the
material situation of the person sustaining damaye the state it would have been
without damaging act or omissioft.

The wording of this provision clearly indicates ttitiae principle of integral
compensation requires the court to take into adaLime relevant (either general or
special) circumstances that existed before arkdeatirhe of the damaging event or
that occurred after the damaging event, to adsessriount of compensation that will
bring the person sustaining damage into a magosition in which he/she would
have been if the damaging event had not occurrddchA¢ircumstances are to be
considered as relevant is to be assessed in eaciﬁcspas@,g where the court must
provide that taking such circumstances into accdaas not make ‘a profit’ to the
person sustaining damage, but brings him/her intatarial situation in which he/she
would have been without a damaging evént.

In Serbian literature, it is noted that one of ¢clreumstances which may occur
after the thing was damaged and which must be fakemccount when calculating
the amount of compensation is that the personismsfalamage can repair the thing

% M. Konstantinow, Obligaciono pravo, beleske sa predavarigeograd, 1969, 98; J.
Radis¢, Obligaciono pravo, opsti de®eograd, 2007, 272.

37 See Karaniki Miri ¢, Odmeravanje naknade Stete78.

3 Translated by. Krstic, op. cit, 64.

%97 Pordevi¢, Clan 190 ZOO.., 566-568.

40 M. Karaniki Miri ¢, Odmeravanje naknade $tete 70, 78.
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at his/lher own expense and then require the rabfopgrson to compensate these
expense‘s‘.l In case of injury of a companion animal, suchrauonstance occurs
when the owner, as a person sustaining damagedesoveterinary treatment to
his/her injured companion animal, where this tresitncan be roughly characterized
as ‘repairing’ of an animal. However, it must bepbasized that the owner of the
companion animal (unlike the owners of other damhdigags who are free to decide
whether to repair the thing) is obliged to do se, ito provide proper veterinary
assistance to the injured animal, since it is requdy Art. 6(4) point 2 of AWA. This
obligation exists irrespective of whether the co$tgeterinary treatment significantly
exceed the market value of the companion animarepr@sents only one of many
obligations of the owner whose purpose is to pt@ritnal welfare. Hence, the care
of animal welfare, as a legally protected non-pairial interest, creates certain
material costs for the owner of the animal, whotrbesr them, and this fact should
not be ignored.

Namely, considering that the injuring of an animatans that its legally
protected welfare has been injured too, it is dlegtrsuch injury (damage) could only
be 'repaired’ by veterinary treatment. Veterinaeatment itself can successfully heal
the injury of the animal or can be, depending erstbverity of injury, of little help or
completely ineffective (e.g., the veterinarian eietrything in his/her power to save
the animal’s life, but there was no way to savdritpll these situations, the material
costs of the treatment (which arise after injugy,after damaging event) are borne by
the owner and cannot be avoided because the prgwdlia veterinary treatment for
the injured animal is a legal obligation of the ewnwhich means the court must take
them into account when calculating the amount ohpnsation, irrespective of
whether they are higher than the animal’s markktevar whether the veterinary
treatment was fully or partially effective or comigly ineffective. The compensation
of veterinary costs (the amount of which is to leéednined according to market
prices of veterinary services in accordance with 289(2) of SOLA) would bring
the owner of the companion animal into the matsiiahtion in which he/she would
have been if his/her companion animal had not bgered, just as it is required by
the principle of integral compensation containeévin 190 of SOLA In addition,
it must be mentioned that Art. 6(3) of AWA imposes obligation of providing the
veterinary assistance for the injured animal ta¢isponsible person (wrongdoer) too,
which can be cited as an extra argument for higbligiation to recover the costs of
veterinary treatment to the owner of the animal pdid thent'?

Therefore, in our opinion there are no obstaclesdognize veterinary treatment
costs (including medicines and other medical deyiae a simple pecuniary damage

“1 0. Stankowi, Naknada imovinske $tete: iznos naknade kod detikipevornostiBeograd,
1968, 52-68; Zbordevi¢, Clan 190 ZOO...567-568.

2 R. Milenkovi, op. cit, 530.

43 About the recovery of cost for veterinary treatmefhcompanion animals see alfo
Marjanovt, op. cit, 344-346.

51



MACHWK TMPABA, roavHa XVI, 6p. 2/2025

which the responsible person must compensate,iletr@amount of these costs is
higher than the market price of the companion dniena irrespective of
effectiveness of veterinary treatment, because secbgnition is completely in
accordance with the principle of integral compdasabf pecuniary damages and
supported by the legal concept of ‘animal welfarsithough the awarding of
compensation for these costs is primarily set énitiherest of companion animals’
owners, nobody can deny that it indirectly seregeotect the interests of companion
animals, i.e., their welfare, too. By imposing tirigation on the responsible person
to recover all costs necessary for veterinary rtreat of an injured companion
animal, the rules of Serbian tort law are actuiltgrpreted and applied under the
influence of the existing animal welfare legislatio

Finally, it should be added that, following thenpiple of integral compensation,
the owner of companion animal is also entitledetmver all other costs incurred in
connection with the damaging event, such as cdstsansport of the injured
companion animal to the veterinarian, funeral ¢ats, since there is an adequate
causal link between the occurrence of these casis §imple pecuniary damage) and
the damaging event (the act of injury or killingtloé companion animeﬂj‘.However,
the compensation for the costs incurred by the pvierekeeping and caring for
companion animals during their lifetime, such astx@f accommodation, food,
regular medical examinations, vaccinations, trgin@ic., cannot be awarded. In the
above-mentioned decision, the Appellate Court inilad dealt with this issue and
concluded that the owner of the killed companiomahis not entitled to claim the
recovery of such expenses from the responsible)rpfé5rsT he court stated that the
costs (for food, vaccinations, etc.) incurred lgydivner to get the dog in the shape it
was in at the time it was killed cannot be takea atcount, because he invested in
his dog to achieve the quality and the value tleehdml at the time of the damaging
event. In other words, the court ruled that thestsccannot be separately recovered
because they are already included in the amousiinpile pecuniary damage, which
is determined according to the market value okillesl dogf16

IV AWARDING THE COMPENSATION FOR THE
EMOTIONAL/SENTIMENTAL VALUE OF INJURED
OR KILLED COMPANION ANIMAL

Since companion animals are kept for socializifggirt owners regularly
establish a strong emotional relationship with tAérwhere such an emotional

4 About causality/causal link in Serbian tort lave gePordevié, V. Stankow, Obligaciono
pravg Beograd, 1986, 358-363.

“ Appellate Court in Novi Sad, Judgement Gz. 805/afl April 21, 2011,
https://sudskapraksa.sud.rs/sudska-praksa, visitlavember 2% 2025.

“©bid.

" See S. Radulagjiop. cit, 346-347.

52



Slavko Dordevi¢, Some Remarks on Compensation for Damages Caused
by Injuring or Killing of Companion Animals ... (cTp. 43-58)

connection represents a special hon-patrimoniakVvidr the owners. Therefore, in
case the companion animal is injured or killedoiger usually suffers emotional
distress (mental pain) that is significantly diet from his/her negative feelings due
to the diminution or loss of the animal's marketueaand can be compared to
emotional distress (mental pain) suffered due jtoyiror death of a closely related
person‘f8 With this in mind, one may raise the question Wwhethe owner of an
injured or killed companion animal can claim congaion for such emotional
distress, which is undoubtedly a form of non-pemynilamage. Generally speaking,
Serbian tort law does not recognize compensationoafpecuniary damages for
emotional distress suffered due to damage or baspooperty itent’ which also
applies to the compensation for emotional distsegtered by the owner of the
injured or killed companion animal, since the conipa animal is a property item
t00>° However, it is convincingly argued that the prmnsof Art. 189(4) of SOLA
exceptionally (i.e., under certain conditions) destihe owner of a damaged or
destroyed property item to claim monetary compensatfor the
emotional/sentimental value that that item hachfowher™* The existence of such
emotional/sentimental value depends on the injenssf the owner's
emotional/sentimental attachment to the T:feand, in case the item is damaged or
destroyed, is reflected in a certain kind of enmatiadistress suffered by the owner,
which is characterized by some authors as non-iazafyudamagé.e’ Hence, it means
that the owner of a companion animal, who was emally attached to the animal
and suffered emotional distress due to its injurykiting, may claim monetary
compensation for such damage,‘rt‘éo.

Art. 189 of SOLA contains four paragraphs, wheeefitst three paragraphs are
focused on determining the amount of pecuniary desian accordance with
economic criteria following the principle of intedicompensation, while the fourth
(and last) paragraph regulates the special casdetefimining the amount of

8 R. Milenkovi, op. cit, 532.

“9 Supreme Court of Serbia, Decision Rev. 2749/2@0dovember 25, 200LaragrafLex;
District Court in Valjevo, Judgement Gz. 1119/2G85July 21, 2005ParagrafLex; M.
Karaniki¢c Miri ¢, Obligaciono pravp515; M. Karaniké Miri¢, Non-Pecuniary Loss in Serbian
Tort Law: Time for a Change in Paradigmf: SEE/EU Cluster of Excellence in European
and International Law Series of Papers, Vol. 2i88eken, 2016, 5-6; M. KarankiMiri¢,
Odmeravanje naknade Stete75-76.

9 M. Karaniki Miri ¢, Gradanskopravni tretman Zivotinje, 169-170.

°1 7. Pordevi¢, Clan 189 Z0O.,.564; O. Anit, Obligaciono pravpBeograd, 2010, 474; J.
SalmaObligaciono pravoNovi Sad, 2007, 600.

2T, Jevremo\i Petrové, N. Petrowt Tomi, op. cit, 183.

%3 7. Pordevié, Clan 189 ZOO.,.564.

* T. Jevremoni Petrové, N. Petrowt Tomié, op. cit, 183-184; R. Milenkoyj op. cit, 534,
538; O. Antt, op. cit, 474; S. Raduloyj op. cit, 340-342, 345-46.
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compensation according to the value the destrayddroaged thing had to its owner.
The fourth paragraph reads as follows:

“(4) Where a thing is destroyed or damaged by angral offence committed
wilfully, the court may determine the amount of pensation according to the value
the thing had for the person sustaining dama‘rt?e”.

It is obvious that the wording of Art. 189(4) of B®introduces ‘the value the
destroyed or damaged thing had for the personisingtadamage’ as a special
criterion for determining the amount of compensatishich can be applied only if
that thing was damaged or destroyed by a wilfudipmitted criminal offence. Some
authors claim that this criterion represents thigjestive economic criterion for
determining the amount of pecuniary damages inieﬂpsituations‘s.6 In contrast,
others argue that it serves as the basis for caapen for the sentimental or
emotional value the damaged or destroyed thingdrettie owner’ The latter view
implies that Art. 189(4) of SOLA regulates a splec@se of compensation for non-
pecuniary damage which is reflected in a speaial kif emotional distress suffered
due to damaging or loss of an emotionally valudableg and whose amount,
determined by the assessment of the degree of ‘svemotional attachment to that
thing, is to be "added" to the amount of compeosabf pecuniary damage
determined in accordance with the principle ofg'rﬂbcompensatio?ﬁ Nevertheless,
irrespective of whether it is characterized as lgiestive economic criterion for
determining the amount of pecuniary damages oeeiaype of compensation for
non-pecuniary damage, it is undisputable that, it rule, the higher amount of
compensation for damages may be awarded, whichalsasbeen confirmed in
Serbian judicial practice. In its decision of Now&m24' 2004, the Supreme Court of
the Republic of Serbia took the stance that Ar9(4B of SOLA regulates
determining ‘the amount of pecuniary damages thhatgher from the real value of
destroyed thing’ and, thus, ‘corresponds to thejaate value the thing had for its
owner’,59 which led some authors to the conclusion that Slupreme Court
interpreted Art. 189(4) of SOLA in a way that itroduced the subjective economic
criterion for calculating the amount of compensatior pecuniary damaggg.
However, in the decisions of Serbian appellatetagioer courts which followed the

% Translated by. Krsti¢, op. cit, 63 - 64.
5 M. Karaniki Miri¢, Obligaciono pravp515-516, 668; M. KaranikiMiri¢, Odmeravanje
naknade Stete, 78-79; J. Radi§ Razgranienje imovinske i neimovinske Stefeali
Pravnog fakulteta u Beogradu, no. 1-3, 1998pl4arjanove, op. cit.,351-352.
>" See and compare Pordevié, Clan 189 Z0O0.,.564; O. Anit, op. cit, 474; T. Jevremo¥i
Petrové, N. Petrowd Tomi¢, op. cit, 183; S. Radulo¥j op. cit.,340-341; M. Mij&i¢, Naknada
ggekcione vrednosti uniStene styBriavni Zivotor. 1-2, 1993, 279; J. Salnag. cit, 600.

Ibid.
%9 Supreme Court of Serbia, Decision Rev. 2749/200bwember 25, 200Laragraflex.
80 M. Karaniki Miri¢, Odmeravanje naknade $tete 78-79; M. Karanild Miri ¢, Obligaciono
pravg 515-516.
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mentioned decision of the Supreme Court, it wasetioms stated that this provision
imposes the recovery of non-pecuniary damage whoseint is to be determined
according to the emotional (sentimental) valuedibstroyed or damaged thing had
for its owner’* Namely, the Appellate Court in Kragujevac foumdit$ decision of
September 21 2010, that ‘the law regulates non-pecuniary danfiagthe loss of the
thing only if such a loss is caused by a wilfulbmanitted criminal offence, according
to Art. 189(4) of SOLA’, and added that this priomis ‘enables the amount of
compensation be determined in accordance with thgedive criterion, i.e.,
according to the value the thing had for the pesssitaining the damage (sentimental
value)’.62 On the other hand, it seems that the decisiomefAppellate Court in
Belgrade, rendered on Septembeih, 2P018, illustrates most suitably how the
provision of Art. 189(4) of SOLA is to be interpedtand applied. In this decision, it
was clearly emphasized that Art. 189(4) of SLOAutags the compensation of
damage for a loss of ‘special emotional/sentimevaiie’ the destroyed property
item had to its owner, ‘which represents an exoeytb the rule that the market value
of a thing is the main criterion for determiningg tamount of compensatio??‘.ln
addition, the court also very clearly explained the amount of damages is to be
measured not only according to an objective aniteri.e., to the market value of a
thing, but also to the ‘special value’ of a thihgtt‘falls under subjective criteria’ in
terms of Art. 189(4) of SOLA, based on which thecokery of
‘emotional/sentimental value’ of a thing is to weseded?

Having the above in mind, there is no doubt thategbplication of Art. 189(4) of
SOLA may have a great significance for cases comgethe injury or killing of
companion animals. Namely, since there is a presomhat the owner is strongly
emotionally attached to his/her companion aninted, dompensation for damages
under Art 189(4) of SOLA can be claimed in almagtrg case of injury or killing of
a companion animal. Given that the market valuee @mpanion animal can be very
low, the compensation based on emotional/sentimealize of companion animal
becomes very often the only ‘appropriate’ satigfador its owne?® and can also be
characterized as ‘a proper civil law tool’ that sito serve the protection of animal
welfare, since its existence certainly has a ptexgefunction — it influences humans

®1 See and compare Appellate Court in Kragujevagyelment GZ. 3174/2010 of September
21, 2010,ParagrafLex Appellate Court in Novi Sad, Judgement GZ. 573@fLNovember
17, 2010, Bilten Apelacionog suda u Novom Sadu, 7h@2011); Higher Court in Ni§,
Judgement GZ. 187/2014 of March 6, 20P4ragrafLex Appellate Court in Belgrade,
Judgement GZ. 2285/2018 of September 20, ZHragraflex.

%2 Appellate Court in Kragujevac, Judgement Gz. 30UJ of September 21, 2010,
ParagraflLex.

8 Appellate Court in Belgrade, Judgement GZz. 22882@f September 20, 2018,
ParagraflLex.

% bid. Also, see and compare M. Karatikdiri ¢, Obligaciono pravp668.

% R. Milenkovi, op. cit, 532.
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(potential wrongdoers) to refrain from actions tleaé detrimental to animals.
However, to award the compensation for the emdfs@rimental value of a
companion animal under Art. 189(4) of SOLA, it ecassary that the injury or death
of a companion animal represents a consequencevifully committed criminal
offense. In most cases, it will be the criminakaffe of killing and abusing animals,
which is regulated by Art. 269 of the Criminal Coole Serbia® This criminal
offense occurs when a person who, in violation egulations (primarily the
provisions of the Animal Welfare Act), kills, ings, tortures, or otherwise abuses an
animal, and it becomes relevant for the applicatbrArt. 189(4) of SOLA if
committed wilfully by a person other than the owwérthe companion animal.
Nevertheless, it must be noted that the requirertiait the offence should be
committed wilfully is, undoubtedly, the main impesfion of Art. 189(4) of SOLA,
because it significantly reduces the number ofscasevhich this compensation can
be awarded’

V CONCLUSION

Although companion animals are traditionally chemamed as property items, it
must be accepted that their treatment differs ftmrireatment of inanimate movable
things, since the Serbian legal system recognizes tas living creatures whose
welfare, as their non-patrimonial interest, is goatd by Serbian AWA. Having this
in mind, in cases concerning compensation of pacurdamages for injuring or
killing of companion animals, Serbian courts mimsgddition to the loss of animal’'s
market value, take into account that ‘animal welfaas a legally recognized non-
patrimonial interest, is violated by wrongdoer tafijch means it can influence the
application of rules of Serbian tort law on deteing the amount of damages which
should be compensated. Such influence becomesuteti obvious in the cases of
compensation of costs incurred for veterinary mneat of the injured companion
animal, which the owner of the companion animalnoaravoid, since he/she is,
pursuant to AWA, legally obliged to provide thatatment. These costs, including
other expenses incurred in connection with the dargaevent, have to be taken into
account within the principle of integral comper@anf pecuniary damages regulated
by Art. 190 of SOLA and recognized as compensaiteimpary damages in Serbian
tort law, irrespective of whether they exceed tharket price of the injured
companion animal.

As concerns the emotional relationship between diwmer and his/her
companion animal that can be significantly distdrbg the injury or killing of the
companion animal, Serbian tort law exceptionalighdes the awarding of monetary

% Official Gazette of the Republic of Serbiéo. 85/2005, 88/2005 — correction, 72/2009,
11/2009, 121/2012, 104/2013, 108/2014, 94/20165/2019.

7 7. Jevremovi Petrové, N. Petrowt Tomic, op. cit, 184; M. Mijai¢, op. cit, 283; R.
Milenkovi¢, op. cit, 536.
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compensation for damages in such cases under88(#)lof SOLA, which generally
regulates the compensation for the emotional/sentah value the damaged or
destroyed property item had for its owner. Presgntinat the owner establishes a
strong emotional relationship with his/her anim@hpanion, the possibility to claim
the compensation for emotional/sentimental valuénjoired or killed companion
animal is of utmost importance in cases where ¢hegpanion animal has a very low
or no market value — in such cases this claim besdhe main civil law tool aiming
to provide certain kind of satisfaction for commemianimal’'s owner and to serve
indirectly the protection of companion animal’s faet. However, it should be
emphasized that, according to Art. 189(4) of SOhA, compensation for such
damage can be claimed only if the injury or dedtra @wompanion animal has
occurred as a consequence of a willfully committgiininal offence, which
represents the major disadvantage that significaetiuces the number of cases in
which the compensation for the emotional/sentiniemtiie of an injured or killed
companion animal can be awarded.

Ap Cnasrxo Bophesnf

HEKOJIMKO HANMOMEHA O HAKHAAMU LUTETE Y CJZIYHAJY
NMOBPEBUBAHKA UWIN YBUIAKBA KYRHUX JbYBUMALIA
Y CPINNCKOM I'PAAHCKOM (OALWUTETHOM) NPABY

Pe3nme

Osaj pao ce basu naknadom wimeme 3002 nogpehusarba wiu youjaroa xyhnoe
syoumya y cpnckom epalianckom (Oenukmuom) npasy, cmaswajyhu y 21aeHu oxkyc
pasmamparee ymuyaja Koju ., 000pooum sscueomursd’, Kao npasHo sauimuhenu
HemamepujaiHu uxnmepec KyhHoe smyoumya, u ., eMOYUOHATHU OOHOC usmely
GIACHUKA U Tbe20802 nospelienoe uau youjenoe Kyhnoe myoumya® moey umamu Ha
npuMmeny npasuia o HakHaou wmeme u3 3axona o obnueayuonum oorocuma (300).
Hajnpe, aymop noxywasa da pasjacuu xaxag ymuyaj ,, 000pobum scusomurba” uma
HA NPABHU MPEMMAH JCUBOMUIbA VY CPICKOM 2PaliaHcKoM npasy, jep ce WuHu od je
MAKE0 Pasjaurberbe HeONX0OHO 3a NPAGUTHO MyMaderbe npaguia epalanckoe npasa
(nocebno npasuna o eanyeosoproj oocosoprocmu 3a wimeny). Hakon moea, aymop
pasmampa npumery npasuiia o 00pehusarvy UCUHe HaKHaoe Mamepujaite uwimeme y
cyuajy nogpede unu youjarea kyhnoe mwyoumya, noceehyjyhiu nocebny naxicroy
npobemMy HaKHade Mpoulkosa 3a jedetbe nospehenoe Kyhnoe mybumya xoju mozy

“Penosru npodecop Ilparor (axymrera YauBepsutera y Kparyjesuy.
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OUmMU 3HAMHO GUUIL 00 Fbe208e MPICUUIHE 6PEOHOCIU. Y MOM CMUCTY, aymop
ucnumyje 0a au udurbeHuya 0a je GIAcHUK OVICaH, Npema CPHCKOM 3aKoHy o
000pobumu dHcusomurba, 0a 600U bpu2y o ,, 000pobumu” ceoe Kyhroe wybumya u 0a
My 0be36e0u 6emepuHApPCKo Jleuerbe y Cyudjy reeose nogpeoe (mj. nospeoe roecoee
» 000pobumU"  Kao HemamepujanHoe uHmepeca) Modxce Gumu PeresanmHa  3a
docyhusarbe HakHa0e MPOUIKOBA HEONXOOHUX 30 MAKGO Jederbe ) CKIady ca
sadicelium npaguIuMa CpncKkoe 0OulmemHoe npasa, Oe3 003upa HA MPAHCULUHY
epeonocm Kyhnoz myoumya u epuxkacHocm eemepunapckoe neversa. Ha kpajy,
aymop pasmampa 3Hauaj eMOYUOHATHOZ OOHOCA UMely GIACHUKA U Fbe20602
noepehenoe unu youjenoe kyhuoe myoumya, goxycupajyhu ce Ha ananuzy oopeoobu
300 xoje uzyzemno moey omoeyhumu 61acHuxy 0a 3axmesa HOBYAHY HAKHAOY 3a
aghexyuony (cenmumenmaniy) épedHocm Kojy je noepehenu umu youjenu Kyhuu
YouMay 3a rwe2a umao.

Kuwyune peuu: cpaliancrxonpasnu mpemman xyhinux mybumaya (drcusomursa),
nogpeda 00OpodOUMU  JHCUBOMUFbA, HAKHAOA MAMEPUjaiHe
wmeme, eMOYUOHATIHU ~OOHOC —YO8EKA U  JHCUBOMUFbE,
HeMamepujanHa wmema, HAKHaoa dagpexyuone 6peoHOCmU
noepehenoelyoujenoe kyhnoe wyoumya.

58



