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VCTABHO NPABO

MEBYHALMOHANIHKU OOHOCHU U BDELEPAJIU3AM*®

I. NOJAM HAUWJE

Haumja je ucTopujcHu obnuK yapymuBatba myau y crabunde apy-
\WiTBEHe 3ajeaHuue (eTHWuKe 3ajegHuue) HacTao Ha oapefeHom cre-
neHy passoja NPOU3BOAHWX CHara, OAH. Npeuu3Huje pevedo, oapefe-
HOM CTEeneHy ApylwTeBeHe nojene paga. Ha HWHUM cTenenuma Apy-
WTBEHE Nojene paja /byAu cy ce yApywueanu y apyre obnauke etHuu-
HUX BajenHuua. Tako Hauuju, Kao jeAHOM O4 TWNOBA €THWYHE 3ajen-
HUUE, UCTOPWjCKM npeTxope chepehy TUNOBM ETHUUKMX 3ajeaHuua:
pog, nnemMe v HapoA.

Pop, v nneme cy obauvuu ETHUUHUX 3ajeiHHLla KOjU Cy nocTojanu
y Necpuosy npe nojase Apiase, OAH. MNpPe KAacHe nojene ApyLITBa.
Pog je Buo etHuyra 3ajeaHuua opMupaHa Ha OCHOBY KpPBHOT #u
NPEeTnocTas/beHor cpoactea. [lpunajHuKe poAa HapanTepulle MCTH
jesud, McTo npejarke W ucta martepujanHa Hyntypa. Hao npsu o6auk
JbYACHE 3ajeaHuue, pof je penatuBHO cTabuaHa JbyAcHa 3ajeaHuua
y OKBUpY Hoje ce ypeljyje npupoAHa 4 nocTeneHo pa3Buja ApywTBeHd
nogena paga. Y ToM CMMUCNY pOA je npsa jbyAcKa 3ajefHuua, Hojoj cy
MCTOPUJCKKW TIPETXOANNE amOpHe CHYNUHE CHUTANaYHUX naneonut-
CHUX nosaua.

Mneme je CHUTanauka uUnM TepuTopujanu3oBaHa 3ajejHuua poaosa
HOjy, UCTO TaKko, oDenewaBa UAEHTMUHOCT CPOACTBA, FOBOPHOr je3uHa
W martepujanHe M ayxosHe Hyntype. byayhu muoromyaHuja sajeaHuua
04 poja, NNeme je, Maro NPeTHNacHa /by cKa 3ajefHuLa, TN 3ajesHuue
Y HOjoj oTnouurbe couujanHa audepeHuurjaumja vmamely npunagHuka
nnemMeHa. Y OKBUpPY NAeMeHa OTno4Yutbe MNpouec crneuujanu3osaHe npo-
W3BOAHKE M C HOM Yy Beau pasmeHe aobapa. [neme BpwK M 3HaYajHy
3alITUTHY yHHUM]Y, Hao TWN /byACHE opraHu3auuje 3a oAbpaHy 04
cTpaHaua.

Hapopg je oOauH myAcHe 3ajeAHuUe 3acHOBaH HE Ha HPBHOCPOA-
HUYRMM Be3ama Beh Ha TepuTOopujanHoM npurunny. To je 3ajesHuua

* Tlpepapare oxpmaHo anpiuia 1982, Ha CTyseHTCKO)] MOJUTHHKO] IUKOIM
Yuusepsurera ,,Ceerozap Maprosuh' y Kparyjesiy.
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JbyAW HacTakmbeHUX Ha oppeljleHoj TepuTopwju, NOBE3aHuxX MCTUM je3n-
HOM W 3ajeAHUUKOM TpaauuujoM. 3a pasaunky 04 PoAa W NIemMeHa, Koju
Cy npepppiaBHu obanum rpynucarea M nosesnBara JbYAW HA OCHOBM
HPBHOr CPOACTBA, HapoA je 3ajeAHula BUILE NAemMeHa HacTakeHuX Ha
Teputopuju obyxsahieHoj MCTOM ApwaBHOM opraHusaumjom. [perno-
CTaBKa rpynucama JbyAW y 0Baj TUN JbyAcHe 3ajeaHuue buna je knacHa
nozena ApywTBa U C HOM Yy Be3um nojasa apwase. 3bor ceera Tora
HapoA Hao JbYACHY 3ajefiHuuy, NO Npasuny, He KapakTepuile HKPBHO
cpoacTso. Hacrajarbe M passoj Hapoaa (eTHorewesa) Bezanu cy 3a
Choi#eHe npouece Mewamwba, acuMunoBama U audepeHuiiparba uamely
PasnuYNTUX ETHUUKUX 3ajeaHuua.

Haumja je nctopujchn HajHoBU|M 0DAVK ETHUYKE 3ajeaHnLe, HACTAo
Ha CTENneHy pa3soja MPOW3EOAHUX CHara v OAHOCA HapaxTEePUCTUUHMX
3a enoxy wranutanuama. MarepujanHa OCHOBa M nNperTnoctagHa OBOr
cTeneHa sbyAcHor 3ajegHMwrsa buo. je ogpehienn crenen apywTseHe
nopene paja. Hauumja je obauK 3ajeaHUILITBA U KOMMAEGKCHE MHTEerpa-
Unje APYLWTBEHOr HMUBOTA Y EHOHOMCKO], NMONUTUYKO], HYNTYPHO] 1 naej-
Hoj cchepu, HacTao Ha OHOM CcTeneHy ApPYLWTBEHe Nosene paga Kapa
je Tewra yHyTpalwHa MoBe3aHocT AeNnoBa HapoAa, HapoAa y UenuHu
WA BULWIE Hapoja nocrtana HeonxoAaH YCNoB Aasker pa3soja marepu-
janenux Npou3BOAHUX cHara apywrisa. WHTerpucarmem myam Ha 6Gaau
MOMEHYTOr OCHOBA 3ajeAHuwITBaA, Y oapelleHOM UCTOPUJCKOM TPEHYTHY,
HOju je CTBOpPUO CBECT 0 noTpebu Tawsor ob6NUHa WHTErpucarsa, CTBO-
peHa je Hauuja Kao obank rnobanHe myacke 3ajeanuue. WTa je, naxne,
ycnosuno nojasy Hauunje? Hactajyhu HOBM, HAaNUTaNMCTUUKKM HAUYMH npo-
W3BOAIE, 33 HOJU CY ABE OCHOBHE APYLITBEHO-EHOHOMCHE MPeTnocTas-
He: 1) pasbujare ychux ouBupa eraucteHuuje ceyaanHor ApywTBa u
2) cTBaparbe jeAMHCTBEHOr YHYTPallther TPHMLWTA. Mpema Tome, oape-
Ryjylin yapor HactaHka Haumje y cyiuTuHm je ApYWTBEHO-EKOHOMCHE
NPUPOAE, OAH. Be3aH je 32 jefaH KOHHPETHW CTeneH passoja npo-
W3IEOAHWUX CHara ApywTBa, KOju AOBOAW A0 NOjaBe jEeAMHCTBEHOr YHYy-
Tpawmer TpwuwTa (3amerusarba HaTypanHux poGHOHOBYAHUM OAHO-
cuma). Haume, Kako y CBOjoj aHanuau HactaHika Haumje ucrtuue E. Hap-
Aeb, MUM ce y Hpuny deyaanuama nouury passBujati enemMeHTu
KanuTanM3mMa, HapouuTO y Be3u C pas3BojeM TProBMHE M HOBYAHOr NPO-
METa, NOoYMHEe W Npouec WUper yHyTpalber eKHOHOMCKOr NOBe3uBakha
Haposa W pasdujarba YCHUX NOBANHUX EHOHOMCHMX U NOAUTUYHUX XO-
pu3oHata. JlokanHu OHBUPW HUCY JOBOJLHM, jE3UH, 3ajeAHUUKE Hyn-
Typa n eTHuuka obenemja uta. nocrajy oHaj Cnosballiki OKBUP Y HOME
Ce pasBuja M EHOHOMCHMW roseayje HOBa, WWPa HApPOAHA 3ajeAHUua —
Hapoa, Hauuja. MMOYMbE NPOUEC YHYTpallber HaUWOHaNHOr Yyjeaursa-
Barba N HaunonanHor Gyherwa.”' 3a objeauibaBaie Haposa y Hauujy
bunu cy op npecyaHe Bamuoctu cnepehu uuHMoum: 1) Terma 3a
cnobofoM TprosuHe W MHAYCTPUje: 2) Temtba 3a cTBaparem, OAH. npo-
WUpEeeM yHyTpawmer TpuwTa; 3) Temba 3a cnoboAHUM HajaMHUM
paagHurom. [lakne, TPHMULWTE je CBOjOM HEBWALMBOM MarHeTcHOM CHa-
roMm, nyTem HOBUA, NOYENo Aa yjeaurbyje AOTAE pacuenHaHe WM M30n0-
BaHe cpeypanHe AenoBe y 3ajesHNULE JbYAM XOMOreHe Y BHOHOMCHO],

! E. Kapnem, Pasgoj caosenauko: NAOUUOHAANOZ nurawa, Beorpaa, 1960,
crp. T9—80.
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AONUTUYUHKC], KYATYPHO] W WAEJHOj cdepn — Tuna Hauwmja. Ha noanoaun
opanBor objawersa WCTOPUJCHOT HacTaHKa Hauuje Hactana je Haj-
nozHaTMja W HajnoTNyHWja MapHcucTudKa AeduHuumja Hauumje, Hwojy je
nao E. Rapaem. Ta aedwunnumja racu: ,Hauunja je cneuuduyna Ha-
pOAHAa 3ajeAHMUa HacTana Ha OCHOBY ApPYyLWITBEHE nojene paja enoxe
KanuTanuama, Ha HOMNAHKTHO] TepuTtopuju W Yy OHKBUPY 3ajeaHuuHor
jeanra v DNUcHe eTHUYKE U RYNTYPHE CPOAHOCTH yonwTte.'? |, YHpaTtrho
— HacTtasma E. Happem — Buwin creneH nogene paja, Koju je Hapax-
TepucTUYaH 3a NPOAYKUWOHE OJHOCE EMoXe HKanuTanuama, noyeo je
yjeanrbaBat JbyAe W EHOHOMCKM WX MOBE3MBATW Y HaUCHaNHUM rpa-
HMLLAMA HA WCTK HAYMH HA HKOjU je HUIKE pa3BujeHa ApyWTBeHa noaena
pasa yjeAurapBana /byAe Y NOKaNHUM WKW NPOBUHLM|CHUM rpasuuama.’®

Ho, oBom mapxcucTuuKoM oapefjerby naumje nperxoaune cy vy
oKBMpY rpafancke couwonoruje pasHe Tteopuje 0 Haumju. Tako cy,
Hajnpe, Y OKBUPY HEMadKe HnacuuHe uaeannctuuxe unosoduje Ha-
crane metadusmune, objeRTUBHO-ujeancTUUKe Teopuje o Hauwjn. 3a-
jeAHMYHO TUM Teopujama je LWTO OHe Hauwjy oapefyjy rao BaHucHy-
CTBEHY HaTeropujy, Hoja je n3saH MpPOCTOPHOBPEMEHCHKEe CTBapHOCTW.
3a Xerena Haunja je ,Manudectaumja HauuoHamHOr jyxa’, Hoju je
oneT jeAMHCTBO CBWX BMAOBA WCMOMbaBaka HAPOAHOr HUBOTA. [pmasa
je ~a Xerena HajobjekTuBHUjU 00NMK wcnossaBatba HapogHor nyxa, na
oTyaa Haumja Gea Apmase, NOWTO HeMa CBOje MPOWOCTW HU Byayh-
HOCTW, HEMa HW NPaBO Ha nocTojatbe. bawcka oBMM Teopujama cy
pacucTWuKa cxsatarba [0OuHoa u embepnena o ,UMCTUM' M , Heuuc-
MM HauMjama, 0 apMCTORPATCHO] EAWTH KOja YWHKU CPH CBaKe Hauwuje
W o weHoj npepogpeheHocTu aa ynpasmka He camo csojom Beh w
NoTYMILEHOM Hauujom. lNpema cyDbjeHTHBMCTUYHO-NCUXONOWHUM Teopu-
jama, Haumja je TakBa JpYLITBEHa 3ajedHyuua unje npunagHuKe Kapak-
TePULIE CBECT O HUMX0BO] MocebHOCTH M Heka Aa Huse 3ajesHo. Tano
je 3a PeHaHa HajbuTHUje y NojMy Hauuje oceliawe nNpunagHocT Hauujm
W TEHa 3a 3ajeaHudylum musoTtoMm. llpeacTaBHMK OBaHBMX Teopuja
je U aycTPUjCHM COUMONOr MO/bCHOr nopexna [ymnaoeuy, nNpemMa Home
je HauMOoHanHOCT ,Y CBOjOj CYWTUHW KYNTYpHa W [AYXOBHa 3ajeaHuua
hojy pafja u passuja apmaea’. Teopetuuap ,ApwaeHe Haumje”, Nymnno-
BWY je MCTULA0 Aa Hauujy uMHe CBYU mofanuum ucte apwaese. [pema
eMNUPUjCHO-NO3UTUBMCTMYHMM Teopujama, Hauuja Huje jeAHo3HauvaH
nojam, oHa uMa Buwe obenemja Koja Ce jeAuHO MOry YTBPAUTM Opum-
/LUBOM COUMONOWKOM ananusom. Oabauyjyhu mertagusnune Teopuje,
NPUCTaNMLUE eMnupujcKo-No3NTUBUCTUYKE LUKORE, Ha OCHOBY npoyvasa-
iba Beh noctojehux naumja, uctarkau cy crepelie HOHCTUTYTUBHE ENe-
MEHTE MOojMa Hauwje: jeAMHCTBEHa TepUTOpWja, 32jeAHWUYHO NOPERNno,
MCTU je3nKk, uctu obuuaju, uctopujcha cynbusa, penurnja n cn. OBuM
ERNEKTUYRMM 30pajatbeM enemeHarta nojMa Hauuje, Hoju y3 TO HUCY
Bunu HU 3ajeHUYHN CBMM Hauujama, eMnupujcHo-no3KTUBKCTUYUHE Teo-
puje Hucy obyxBaTtune HW M3pasune CcylTUHY Hauuje U HauuoHanHor
theHomeHa.

Ha cacBum Jpyrum wnpejHuMm oOcHOBama Hanasw ce fpyra rpyna
Teopuja O HAUMjW, KOjy HapasTepuille HacTojatke 3a McTopujcHo-mare-
pujanucTuykum objawikemem nojMa Haumje. Y 0By rpyny Teopuja yjiase

2 . Kappem, op. cil.,, crp. 104.
3 Ibidem.



cXBaTatba aycTpomapHcucta, Kao W JlewsuHoso u CTa/bMHOBO CXBaTakbe.
Y OHBUpPY cxXBaTaka aycTpOMapHCMCTa 0 Haumju wmanowmuhemo cxsa-
Tare Hapna Penepa, Ota Bayepa w Hapna Hayukor. Peuep je, oape-
Nyjyhn Hauujy nao ApywTBeHy 3ajeAHVLY /byAu HOjU rOBPE UCTUM je-
3WHOM, Yy OCHOBM CXBATMO Hauujy Hao HynTypHM nojam. Ha tun wyn-
TypHe 3ajesiHuue Hauujy csoam u O. bayep, ogpefyjyhu je rao ,,ueno-
HYNHOCT JbylAW, HOjU Ccy 3ajesHuuoM cypnbuHe nosesaHu y 3ajeHuLy
HapaxTepa. M3 oBsakeer ogpehewa nojma Haumje npowusnasu pa ce
3a 0BY ABOjULY aycTPO-MapHCUCTa pellerhe HaUMOHANHOr NUTara y
MHOTOHAUWOHaNHUM ApHiaBaMa CBOAWMNO Ha AaBatbe MNyHEe HyATYpHe
ayTOHOMW]E CBAKO] Haumju. 3HaTHO je NOTNyHWje U HayuHo NpUXBaT/bu-
Buje cxsatatbe Haumje H. Hayunror. Rayunu cmartpa aa je Hauuja ucrTo-
pujcka Kateropmja, npsoBuTHO HacTana w3 notpebe Manux NOKaNHUX
3ajefHMUa Aa Ce YAPYHY]Y NMPOTUB CNOBHUX Henpujatemsa u npupoge,
a notom 13 notpeda pobHe npoussoarwe u npometa. Mobenom couumja-
mama OTNOYNHE NPOLEC HecTajatba HaUUOHaNHUX ApPHasa W cTBapara
YIeAutbeHMX Apiasa y Kojuma he HaunoHanHe 3ajegHuue 3afpHaTi
CamoynpasHy ayTOHOMMW]y, NMPBEHCTBEHO yCnef jeanuknx pasnumea. Hao
Tanea, UCTOPWjCHA HaTeropuja, Hauuja je, npema Hayusom, npe csera,
JbYACKa 3ajeaHuua jeanka u teputopuje. Maro JiewuH, Hao Hu MapHc
u Exrenc, nHuje pao peduHuynjy Haumje, oH je pao 3HayajaH TeopujcHM
W NpakTW4aH AONPWHOC pellaBaky HauWOHaNHOr MUTaHa. HauuoHanHu
nokpery, npema Jlewuny, HacTajy w3 Tewmme Bypmoasvje aa osnaaa
YHYTPAWIBUM TPHULITEM X OCTBApU ADMABHO JEAMHCTBO TepuTopuja
Ca CTAHOBHWILTBOM HOje roBopy MCTUM jeankom. Hajsuwm uumb Haumo-
HalHyX NOKpeTa je 3aTo cTBaparke HauuoHanHe Apmase. [paso Hauuja
Ha camoonpejesberbe — Ha CTBaparbe CONCTBEHE ApiHaBe — JlewuH je
cMatpao GUTHOM TEKOBWHOM COUWjaNUCTUYRE nponeTepcKe pesonyuuje.
Ha ocHosy Mapkcoeux, Exnrencosmx u JIeMHOBUX CTABOBa O Hauuo-
HankoMm nuTawy, CTa/buH je NOKYLWAEo 4a KOHCTPYULE CBOjy AeduHnumnjy
Hauwje. Ta pecdbunnumja rnacu: , Haumja je MCTOPUjCKM opmUpaHa
crabuiHa sajesHuua Jbyau, Hactana Ha 6a3u 3ajesHuue je3una, Tepwu-
TODU]E, EKOHOMCHOT HUBOTA U MNCUXWUYHKE HOHCTUTYUWU]e HKoja ce wmcno-
/baBa y 3ajedHuun ryntype.'! OBa CramuHosa gedunnuuja Hauuje y
OCHOBW j& eMNUPWjCHO-NO3UTMBUCTUYKA, OHA CaMo Habpaja wra cBe
jeany 3ajeaHuuy J/byAn noBesyje y Hauujy, a He OAroBapa Ha nuTake
32UITO je TakBa 3ajejHuua JbyAM MHTErpucaHa y Haumjy. Takea onucHa
AedurHnumja Haunje He omoryhyje ma ce yCnocTaBM HayzanHa Be3sa
namehy crenexa paseoja npou3BOAHMX cHara Hauuje Hao TUNa eTHWuJ-
HE 3ajefHuue. TaKBY, MapKCUCTUURY Hopekunjy aedwmHuumje Haumje,
Aao je, Rao W7o je peueHo, E. Hapaem, yctaHosmaBajyhu sa je apy-
LiTBEHA NoAena pajla CBOJCTBEHa HanUTaNMCTUYHO] enoxu Ouna OCHOB
yjeantbaBatba HapoAa y OHBUPY HUXOBUX JEBNYHO-KYATYPHUX rpaHuua
M WCTOBPEMEHO uX noausana y 00ply 3a HKUXOBY EHOHOMCKY W Hyn-
TypHY adcupmaunjy. Kapaemws ytsphyje na he Hauuja, Hao WTO je Ha-
CTana Hao nnoj ApywTBeHe nojene paja y E€noxu Kanutanusama,
C HacTaHKOM HoBMX 0DnuKa ApylwTBEeHe nojene paaa rHoje he cobom

AOHETH COHMJHRHCTHHHH. OAH. HOMYHWUCTUUYKW APYLITBEHMU nopepak, #
HECTaTH.

i J. B. Cramuy, Mapxcuzasn u HOUUOHAANHO-KOAOHUIAANO nuTamwe, Beo-
rpamg, 1947, crp. 10.
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Il. PELUABAHE HALUMOHANHOI NMUTAHKA ¥V JYTOCIABUIM

HauuoHanHO nuTame jYMHOCNOBEHCKWX Hapoja MnocTaemano ce
asojako. Hajnpe, y XIX u novetkom XX Bexa, oaH. v COUNjannCTUYHO]
pesosiyuuju, kao nutare Bopbe 3a HaunoHanHo ocnobohere nojeanHmx
JYHHOC/NIOBEHCHMX HApoAa, KOJU HUCY MManu GBOj HAUMOHANHW UAEHTU-
TET HAUTW CBOjJY HauMCHanNHy CyBepeHy ApHiaBy, 0f cBUx oDnMHa Haumo-
HanHe nopob/beHoCTW, a 3aTMM Hao nuTakee oAHoca uamelly jymiHo-
CNOBEHCKMX Hapoja y HWXCBOj 3ajefHUYHO] MHOrOHAUMOHANHO] ApHHaBu
W TO, Hajnpe, RanuTaNuCTUYKOj, a NOTOM couMjanucTuukoj Jyrocnasmju.
ETHMYKA CPOAHOCT, BAMCKOCT M MCTOBETHOCT j83uKa, 3ajefHWYKa peBo-
NyuuoHapHa ucTopMja, camyHa cyabuHa y OoAHOCY Ha ocTane Hapoae
W uMBMAM3aLM]e KOje Cy CE yHpLiTaje Ha HWUXOBOM TAy, Buau cy uu-
HitouM ®oju cy Mehy jymuocnoseHckum (jyrocnosewcriim) Hapoguma
chopmupanu ceecT 0 HauumoHanHom ocnoboljersy Hao 3ajesHuurom aeny
M 0 Yjeauetby Y 3ajeAHUURY ApikaBy, vao Hajbo/bo] rapanumjun Haumo-
HanHe eraucreHumje. TakBa, npsa JApiaBa JyrOCNOBEHCHUX Hapopa,
CTBOpeHa je nocie 3aBplieTHa npsor cseTtckor pata, 1918, u oHa je
Hajnpe Hocuna HasuB Hpamesuna Cpba, Xpsata u CnoseHaua, a 3atum
KpamesuHa Jyrocnaemja. Ta apiasa Guna je HanuTanncTudKor apy-
wreeHor ypefewa, a YHUTapUCTUUKOT M UEHTPaNUCTUYKOr ApHAaBHOT
ypehera, ¢ OTBOPEHOM UM NPUKPUBEHOM XEreMOHUjOM BENUKOCDMCHE
Oypoasuje, Koja je HacHuje CTynwia y CaBe3e C XPBATCHOM W CROBe-
Ha4koM OypoasmjoM. Y Toj ApHasu HaUMOHaNHO NuUTame Huje Buno
PeweHo YaK HU HapoAuMa HOju Ce NMOMUHY Y HeHOM Haswsy — Cpbu-
Ma, XpBatuma v CnoseHuuma. Manegonuuma, LipHoropuuma u Mycau-
MaHUMa HW Ha HKojM HaunH Huje Ouna npusHara HauWoHeaHa WHAWBK-
AYANHOCT, Yak HK Y obBnuKky nocefHor nneMeHa y OHBUDY YHUTapUCTWH-
KOr HOHUEenTa jyrocic eHcKor Hapoga (vcTuiano ce ja je ToBOHHM
jyrocnoBeHcKu Hapog jegad, aav ¢ Tpu nnemena — CpSuma, Xpearuma
n CnoBeHuuma).

3a Bpeme nocrojarka HanuTanucTuuke Jyrocnasmje KomyHucTUuHKA
naptuja Jyrocnasuje mMerbana je CTaBOBE O pelasaky HauWoHaNHor
nuTamwa jyrocnoBeHCHMX HI~oja. TaKo je oHa Hajnpe Ha CBOM MNPROM,
ocHuBauxkom (1919), u apyicm, Byrkoeapckom (1920), kourpecy ozobpu-
fia peluerbe HauWMOoHaNHOT NMUTaka jYrocNoBEHCHUX Haponsa y obauKy vy
HOME je yjeAutbetbe Y HMXOBY NPBY 3ajeAHuYRY Apasy BWN0 K3splue-
HO, Tj. OHa je ycBOjuna KOHUEMNUWjY O jEéAMHCTBEHOM jYrOoCNOBEHCHOM
Hapoay Hao COUMONOLWKOj OCHOBKW jeAMHCTBEHE HAUMOHANHE [JpHiaBse,
wTo je 3Haumno na ce Hu Cpbu, Hu Xpeatu, Hu CnoeeHuyn He cmatpajy
caMOCTanHMM Hapoguma (Za He roBopuMo 0 APYrMM JYrOCHOBEHCKAM
HapoaumMa Hoju ce yonwite Hucy HW nomursanu). Ha Tpehoj 3emabckoj
HoHchepeHumju, oapmanoj 1923, RIMJ npuxsatuna je cTaB 0 npaBy cBa-
HOr Hapoja Ha caMmoonpejemerse YRLYUYjyiin 1 Npaso Ha OTUen/Lene,
C TM WITO je ODuno HarjalweHo aa NuTame OTUENbewa Tpeba ysBex Aa
Ce pewasa y CHnagy C KHOHKpPETHOM WCTOPUjCEOM cCUTyauujcm U ,,C rne-
AulUTa MHTepeca nporpeca u wnacdHe Gopbe nponerapujata’., 3ajes-
HW4YHa, naK, ApiiaBa jyrocNoBeHCHMX Hapoja mopana Gu ce 3acHUBaTH
Ha A0b6poBOLHOM caBe3y W MOTNYHO] PaBHOMPaBHOCTA CBUX CBOJUX
Aenosa. Tume je KIlJ nanyctuna cTas 0 jeAMHCTBEHOM jYrOCAOBEHCHOM
Hapoay W NpuU3Hana rnocrojare BUWE jYroCNOBEHCHMX Hapoga. Mehy-
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TUM, HaulMoHanHy MHAWBUAYaNHOCT OHa jow yBeK npusHaje camo Cpbu-
ma, Xpeatuma n CnoseHuuma. KMJ NPpOMEeHUNa je cTaB 0 HALUOHANHOM
nuTtarby Beh cneaehe, 1924, ua Temeny oanyka lletor wourpeca Ho-
MuHTEpHe. Ha Tom Kourpecy HomunTepHa je noctaBuna Haueno camo-
onpeneetsa Hapoja y o0bauny oGaseswor oTtuenmera. CTas Homun-
TepHe 610 je pa ce camoonpegemerse jyrocnosercHux Hapoga Mopa
cnposectn y obnuky obasesHor pasbujarsa Jyrocnaeuje, otuenmera
JYroCiOBEHCKNX Hapoha M3 jeAuHCTBEHE APHaBe 1 HOHCTUTYUCarba Y
CamocTanHe pajgHuMuko-cesbayke penybBauue. Romuutepha je cmarparna
Aa je sepcajcra Jyrocnasuja nTBOPDEBUHA 3anafHO-EBPONCKOr UMNepw-
januama’, na pa 6u ce crora HEHUM pasbujarbem ojauao ¢hpoHT Mme-
BynapoaHor paaHuukor nouperta y bopbu 3a nobGeay wapg MMnepuja-
navamom, Osanae ctas HomuHTepHe oduumnjento je npuxsahen Y peso-
nAyuujn Yertspror Kourpeca KIMJ 1923, u (haTU4HM je ocTao wa cHasu
cee no 1934, rapa je KMNJ wuspuuyuro oabauyuna cras o pasbujarsy
Jyrocnasuje, oaH. o CTBaparby BuMWE camocTanHux apiasa YMECTO
jeavHCcTBEHE jyrocnosencie Apxiase. lNoepathom pynosoactsa KMJ us
emvrpaumje y 3emiby W Haraum Wwupetsem chawmzma y Esponu, kao Hose
OMacHoOCTK 3a paAHWYKW NOHKpeT M 3a cnoboay u HesaBucHoCT Hapoaa,
A0Wno je 1934—1935. po npeucnuTuBaa ctrasoea KIlJ o HaumoHanHom
nutary. Oa taga je KINJ peweme HauuoHanwor nutaiba nodyena Aa
TPamiit y OKBMPY JyrocaroBeHCHe ApHaBe Ha Havueiuma paBHoONpaBHOCTH
CBMX Hapoaa y w0j. HonaunHo ce crano Ha CTaHoBAWITE jAa uBpcTa,
yieauwsena Jyrocnasuja obezbeljyje CUTYPHUjY 3alTUTY HaUMOHANHUX
cnobopa o pasjeanreHnx HaunoHanHux apmaea. Y KIMJ je cese suwe
Caipesanc ysepeke Aa HNaCHO W HAUMOHANHO NUTaHE Tpeba nosean-
Batn. Hauuonanuo nurame moryhe je pewmTtn Tew Kaja pagHMuka
Hhaca nocrade sopeha nonutuuna cHara Y CBauoj Haumju u nmapa c-o
HOMYHUCTUYKA napTuja, Hao asaurappa pagHuMuHe Knace, crtaBum HAa
HYEno HaumoHaaHWX noxpeta. ¥ tom caucny KIJ je, wa Mertoj seman-
CHO] HoHbepeHumjn v jecen 1940, saysena Hose crasoee o pewasamy
HauWoOHa/iHOT nNUTawa jYyrocnoBeHCHUX Haposa. Oxkeup 3a pewasabe
HAaUMOHANHOr nNuTara, npema TUM CTaBoBuUMa. je Jyrocnaguja, nao aa-
jeAHWYHa aApmaBa, a OCHOBHO HAyeno 3a PeLierbe HauMoHanHor nNuTalbLa
je camoonpeaemese ¢ MPaBom Ha oTuenmwerse. Y 3ajeHuuKoj apmasu
JyrocnoseHckux Hapopa, Jyrocnasujn, mopa 6utn obeszbeliena pasHo-
NPaBHocT ceux Hapoda m nHapoaHocTu. OBaxsa opujeHTaumja 3a peuwa-
Batbe HAUMOHAAHOr NUTaHa npeTnocras/bana je ase cTsapu: 1) noseau-
Balbe HauwoHanuor ocnoBoherwa ca couujantum, OAH. HauuoHanHor
fTarba © nnacHuM U 2) saxtes 3a deaepanHim AprasHuM ypeherwem
Oyayhe sajepuuune ApHase. Ynpaso je pa tum NMPUHLMNUME HAauwo-
HanHo nutawe y Jyrocnasmju nonutuumm PEUeHO y TOHy HapoAHGCOCNO-
bopunauke GopBe u pesonyuunje (1941—1945)5

Y Tory wapoaHcocnoboaunauxe Gopbe (1941—1945) je, nao wro
ie noznato, sofjed ocnoBoamnaunn Pat MNpoTuB cTpaHor oxynatopa,
AN UCTOBpEMEHO C© WM n BGopba 3a COUMjanHoO ¥ HaUMOHANHO 0CNOo-
Gohere. O Tome J. 6. Tuto M3PUYMTO TOBOPK Yy CBOM MO3HATOM ynaHuy
0 HauuoHanHom nutaiy seh 1942: , Nanawsa HapoaHoocnobogunzauka

> O Tome Buaer: M. Kpsucran, |, Pazpoj jyrocnoeercke cheacpau;e”,
Ceujaausan, 6, 1976, crp. 950.
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Gopba W HauwoHanHO nUTarbe y Jyrocnasumju Hepa3ABOJHO CY Be3aHu.
Hawa HapoaHoocnobBoaunauka bopba He Bu Buna Tavo ynopHa W Tako
ycnjewHa Kaja Hapoau Jyrocnasuje He OM y 0] Buajenu, ocum nobene
Hap dawmamom, u nobjeay Hap oHuMM WTO je Buno 2a npownux pe-
Wuma, nobjeny Has OHUM KOjU Cy YreeeTasalu M TeiHe Aa/kem YrieTa-
Batby Hapoga Jyrocnasuje. Pujey wapoasoocnoGopunauna Gopba —
buna 6 camMo jegHa hasa, ma 4ak W Npeeapa, Kaga oHa He Ou, ocum
ONWITEjyrocNoOBEHCHOr cMuUcha, uMmana v HauuoHalHW CMUCE0 3a CBaHu
Hapopg, nocebuue, Tj. Haga oHa He Ou ocum ocnobofera Jyrocnaswje,
3Hauuna y ucto spujeme u ocnoboliewe Xpeara, Cnosevaua, CpbBa,
Maneponaua, AnbaHaua, MycnmmadHa wWTh., Haga HapogHoocnoboau-
nauka Dopba He OuM wmana Ty cafpsiunHy Qpa 3aucta Hocu cnoBopy,
paBHOMNPaBHOCT M OpartcTBO cBMM Hapogfuma JyrocaasBuje. Y TomMe w
jecte cywTuHa HapopHoocnoboaunavke Gopbe.'" HauuonanHo ocnoBo-
hetwe jyrocnOBeHCKWM Hapoau CCTBapWaM CY CBOjUM NpPaBoM Ha camo-
onpeaebere. To NpaBo OHWM cCy, MaK, y TORY paTa U peBonyuunje ocrtea-
pUAN Tako WTO cy uarpaljuBanu cBOjy CONCTBEHY LPHAaBHOCT U LWTO
CYy, OCTBapuMBLUM CBOjY APHABHOCT, U3pasuian ey Aa HuBe Y 3ajen-
HUUKO] Apwaen. CBOjy ApPHABHOCT [YroCAOBEHCHW Hapoaw cy wWarpa-
huBanw o MomeHTa uMa3bujarka opyikaHor ycTtaHHa, ga 6u ce u dop-
MaiHO JApHAaBHOMPaBRHO MHOHCTUTYMCAaNW nocne APYror 3acefjarba
ABHOJ-a. Mlctom oanykom mno HOjoj cy ce Halu HapoAwW Ha 3acepna-
MMa CBOjuX 3emambcHux anTudawmncTuurux seha, nocne apyror aa-
ceparba ABHOJ-a, RoHCTUTYMCaNW y HeuuoHanHe ppHaBe, oHW .y CBOje
MpaB0 Ha CaMOoOMNpeLe/bere MCHOPUCTUIKM Tako WTO cy Te ADaBe, Kao
dbepepanHe jeguHuLe, yjeauHunn y 3ajegHuury apsiasy, ODJ (tano
je, Ha npumep, SABHOX maja 1944. acHeo oAnyHYy npema Hojoj ce
HOHCTUTYWLLE Yy BPXOBHY Oprad ApHaeHe BHacTW, ,BPXOBHO 3aKOHO-
AaBHO W W3BPLUHO Ha[ " HO NPeaCcTaBHUYHO TUjeno XpBaTCHe W Npea-
CTaBHWH CyBepeHuTeTa Hapojda W Apxiape XpBaTcHE Hao paBHONpaBHEe
dheanepanve jeamHuue Jdemorparche DepepatusHe Jyrocnasuje'’). Tu-
ME je peanu3oBaHa oanyka Apyror 3aceparha ABHOJ-2, npema Hojoj
ce Jyrocnaeuja ,marpaljyje w uwarpaguhe ce Ha deanepatueHOM npuH-
uuny, Hoju he obBesbeautn nyHy pasHonpasHocT Cpba, Xpsarta, Cho-
BeHaua, MakreaoHaua u Lp: oropaua, ogHocHo Hapoga Cpbuje, Xpgar-
cke, Cnosennje, MarepoHuje, Lipie Tope u bocHe u XepuerosuHe'.

. ®EAEPATTIM3AM BAO OBJIMK PELLABAFA HALUWMOHANHOT
MATAHA Y JYTOCITABUIN

Jyrocnasuja ce 1941, 6yayhu paciomanaHa v orynupana, pacnana,
anM camMo Kao HanuTanucTuyka ppwasa. Ouyriwajyhu ceBe Hapope #
HapoaHocTu Ha Bopby 3a ocnobohiewe 2emme, HIJ je seh noueThom
opymaHe pesonyuuje (jecen 1941), cactasoM BOjHUX UM NMONUTUUYHUX PY-
KOBOACTaBa, HaroBecTW/ia npaBal, peluaBatba HAULWOHaNHOr nuTarba Yy
6yayhoj, HoBoj Jyrocnaeuju, Koja ce noctenedHo uarpahyje y ocnobo-
AUNna4ykoM paTy U COUMjaiUCTUHKO] pesBonyuujn — Ha Haveny chenepa-
uuje pasHonpasHWX Hapopa. To Ha4vyeno AOWJO0 je [0 u3pamaja v npu-

6 J. B. Turo, I'osopu u waauyu, 1, 3arpe6, 1959, crp. 131.



NMKOM KOoHcTUTyucawa ABHOJ-a, a copmanto je nocrtano Haueno ype-
hewa HOBE ApHase NPUANKOM HeHOr (hOPManHOr KOHCTUTYyMCara Ha
Apyrom 3aceparwsy ABHOJ-a.

JyrocnoseHcKa eaepaumja Hactana je Kao OBNUK NOAUMTUYKO!
ROHCTUTYUCara BULIEHaUWOHanHe APYWTBEHEe 3ajefHuUe U MHCTUTY-
unoHanHor ypehusarwa mefjyHaumonanHux opHoca Ha Hauyeny 3ajej-
HUUE PaBHONPABHUX jyrOCNOBEHCHWUX HapoAa M HWMX0BUX apwasa. Qe-
Aepanusam je y Jyrocnasuju Hactao, Aakne, y TOKY COUMjanncTUdHe
pesoilyunje Hao HauuoHanHu ceaepannsam, Kao oBNUK caMmou3parma-
Bala MOAUTUYHO-KYNTYPHOT MAEHTUTETA [yroCnoBEHCHMX Hapoaa. Qe-
AepanHa Apwasa Mmana je pa paspasvm NpaBHO-NOAUTUYHE MexaHusMe
W MHCTpyMeHTe nytem Hojux he oGeabeautn waueno pasHonpaBHOCTM
HapoAa 1 HapoOAHOCTA Ha Tay Jyrocnaewje y epulersy cBux yHRUMja
ApwasHe Bractv. (Deaepaunja HUje OKTpPOMUCAHA, HWje HaMeTHyTa
0A03ro, Beh je nanunna m3 opymane Gopbe Hapoaa M M3 HUXOBUX HA-
UHOHANHUX ApHaBa, HOje Cy Ce, N0 CBOM KOHCTUTyuUCawy, A06pOBOLHO
yapy#une y cesepanty apmiasy. JYrocnoBeHCHHU depepannzam (oaHocu
namel)y Hapoaa u HapogHocTh, oaH. uamely penybaumma u caseawe
ApPHaBe, HauMH Bpwerba (DyHKUMja caBe3He ApHase, Nonomaj ayro-
HOMHUX jeauHnua v cn.) npowao je Kpo3 oapeheny eBONYUMjY, a Camnm
TaM U melyHauuoHanuu ogHocu. Y Toj esonyumjn moryhe je paanuno-
Bath Tpu nepuopa. lNpsn nepuoa 6uo je sesan 3a dazy aaAMUHUCTpa-
TMBHOr couujanuama (1946—1950), y Hojoj je chepepanuaam umao obe-
nemja uentpanvsosanor ceagepanuama. Y apyrom nepuoay cepepa-
Nn3aM Ce passBuja0 Ha HOBOM COUMJAaNUCTUYKOM CamoynpaBHOM npo-
U3BOAHOM oAHoCcy. To je 6uo Tun deaepanuama counjanucTudke camo-
ynpasHe AeMoHKpaTtuje, Hoju je noctojao oa ysoherwa camoynpas/ara
(1950) po amanamanckor pesuauparba Ycrasa COPJ on 1963, oam.
A0 poHowersa Ycrapa CDPJ oa 1974, Tpehu nepuos oTnoueo je no-
Howerem Ycrasa COPJ oa 1974, a un ceaepanuama Hoju ce vy
FbEMY pa3Buja HapakTepUlle Ce Kao COUMjaNUCTUHHM caMoynpasHu
thepnepanuzam.’

Y npsom nepuogy JyrochaBuja je HnacuuHa capBesHa Apwasa, y
3HATHOj MepW ueHTpanu3osaHa. Ta LWEeHTPaNU30BaHOCT thenepaumje npo-
W3nasuna je U3 APHAaBHOCBOJMHCHOr MOMONONA Hao AoMunupajyher
NPOM3BOAHOT OAHOCA W APHABHOr ynpas/batba NPUBPEAOM, KOjU Cy
OUNN HEONXOAHW UHCTPYMEHTH oBHaBbaba paTom pa3opeHe npuepeae
u cnposohersa nporpama MHAyCTpujanuaauuje Ha OCHOBY jEAMHCTBEHOr
choHaa ApHaeHe CBOjUHE Ha CpPeACTBUMaA 3a npouasoamy. [pwasa je
“3pacna y OCHOBHOI YMHMOUA OpraHvM3aunje LEensOHYNHOr EHOHOMCHOT,
MOANTUHKOT M KyaTypHOr musota. ®esepaumja je pacnonarana rnas-
HUHOM anymynaumje. CpeacTBa akymynauuje HOHUEHTpUCana cy ce y
thepepanioM UGHTPY W opaThe Aenwna. Taj papwasHu uUeHTpanuzam,
HOjU je BpeMeHOM npepacrao y eratu3am, a oBaj, onert, nlassao Gupo-
HPaTCHO-yHUTapuUCTMUKe TeHAEHUM]e, WMao je HEeraTuBHO AejcTBo Ha
pa3max u pa3soj (reaepanuama.

Y Ycrasy ®HPJ op 1946. deaepaumnja je 6una oapehena wao 3a-
JeAHMUA PABHONPABHWX HAPOAA, a HE U HUXOBUX Apmasa. Y Tom Ycra-

i Jeraminic o yeTaBHONpPaBHUM obesiejuMa OBMX [epuosa  BIJIETH.
P. Mapkosuh, ¥Ycrasxo npaso, Beorpan, 1982, crp. 543—546.

3



By KHame ce: ,PepepatmsHa Hapoana Penybnuka Jyrocnasuja je ca-
pe3Ha gpasa penybnuraHcHor obnauKa, 3ajegHuia paBHONPaBHUX Ha-
poAa, KHoju Ccy Ha OCHOBY npaBa Ha Ccamoonpejebere, YRbyuyjyhu
nbaso Ha OTUEN/bEHe, M3pasunu CBOjy BO/bY Aa HKWBe 3ajeaHo vy de-
nepatuBHoj apmasn.’ TawBy deaepaumjy 4YMHE WECT HAPOAHUX pe-
nybnura, 0j Hojux jesgHa mma y CBOM cacTaBy [ABe ayTOHOMHE jeju-
uuue. Mamehy cdepepauunje u penybnura npeosnafijusanu cy ApHaBHO-
npaBHW OAHOCW, 3aCHOBaHW Ha nogemseHoj cyesepeHocTu. lMpu Tom je
NpeTnocTaBka HaghemHocT y deaepauunju buna y Hopuct penybnuska
— HMXO0Ba cyBepeHocT Duna je orpaHMyeHa camMO npaBuMa Hoja je
npema YycTtaBy wumana deaepauuja (un. 9, cr. 1. Ycrasa ®OHPJ op
1946). MNpaea, nax, cheaepaunje 6una cy HabpojaHa y un. 44. Ycraea
MHPJ op 1946, wro je 3Hauuno pa cy penybavKke cBe NOCNOBE KoOju
y TOM unaHy Hucy Ounm HabpojaHu obaemane camocTtanHo. Ycras
GMHPJ popenvo je chenepaunju ynory rapaHta CyBEepeHUX npaBa Ha-
pooHUX penybnuMka M NOCTaBMO jeé OCHOBE HYMHHOr jefiMHCTBa Yy 3ajef-
HWYHKHO] ApHasu. JegHa o4 HajBamMHWjMX OCHOBa TakBOr jeawnHCTBa,
byayhu pa je pey o sBuweHauuoHanHom ceaepanuamy, jecte pasHO-
rnpagHocT Hapoga. llopes npunuuHo HepaseBujeHe onuwTte oapenbe o
pagHonpasHocTK Hapoga (un. 21, ct. 1), Yecrae ®@HPJ op 1946. Hapo-
YUTO AOCAEAHO je CNpPOoBe0 pPaBHONPaBHOCT Hapoja Yy BplUuery npasa
denepaumnje. apaa te pasHonpasHocTu Ouno je Behe Hapona y cTpys-
Typu HapoaHe cHynwTtuHe ®PHPJ u 1o Hako no cBom cactasy (Haueno
naputeTa) Tako W No AOCAeAHO CNpPOBEAEHO] pPaBHOMPAaBHOCTU Y OA-
nyumpawy ca Case3Hum sehem (Haueno ABOSOMHOT OANYy4YMBaHha).
HaunoHanHmum marunama Ycrtas @HPJ on 1946. rapantorao je (un. 13)
MpaBC W 3aluTUTY HUXOBOr HYNTYPHOr paseuTHa u cnobopne ynotpebe
FUXOBOr je3unHa.

Y apyrom nepuoay y pasBojy deasepanuama npeonasano je yae-
pewe Aa je HauuwoHanHo nutake y Jyrocnasujn HoHadHo peweHo. 3bor
TOra Buwe Huje Buno pasnora na y CTPYRTypu opraHa depepauuje
ACMWHWPA HaUMOHANHW efNeMeHT, NowTo HauwoHanHa paBHCNPaBHOCT
y Jyrocnaeuju Buwe Huje Buna HUTK je morna Buth yrposeHa. YMecTto
obesbehiuBatba HaUMOHANHUX WMHTEpeca YApYHEeHUMX Hapoaa, MpUMapHo
nuTawe y gesepaunju nocraje coumjanucTUUKU CamoynpasHu UHTEpec
Jyrocnasuje Hao jeAWHCTBEHE CcOUWjanWCTUYKE 3ajefHuUe pajHWUX
byan, bes obavpa Ha HUXOBY HauvoHanHy npunagHoct. Y OBOM ne-
puoay OWMO je Kako y ycTaBy Tawo AEAOM W Yy APYIWITBEHO] MpaKlcu
LJHarnawed w npedarnaweH yjeaumsasajyhu yrtuuaj paaHor Haposa M
camoynpaemarsa’'® 36or Tora ce uctuuano aa deaepaumja Huje Buiue
camM0 3ajeiHMUa Hapoda W HhWUXOBMX ApraBa, Beh jga je oHa npsen-
CTBEHO COUMjanncCTUYHa 3ajegHuua pagHux byau. Y YcTaBHOM 3aKoHY
on 1953. y ycTtaBHoj geduHuumju Jyrocnasmje KeBanuhrkaTUBM ,,COLM-
januctuura' u , AemokpaTtcra'’ Hanazuau cy ce ucnpen keanuduyaTusa
.,COBE3Ha ApiHaBa CYBEpPeHMX W paBHOnpaBHuX Hapoaa . Ho, aeuen-
Tpasmaauuja Hojy je coBom nNOBYRNO caMoynpaBbarwke BnaroTBopHO
je nenosana Ha chenepannsam, jep je 3Hauuna cnabrmerhe YHUTapPUCTHY-
HOr npuTHcKa Ha depepanHe ogHoce M MHCTUTYuuje. Depepaumnjy cy
M jgame, npema YcraBHOM 3akoHy, obDpazosane camo penybnuke, a

8 J. 'hopbepuh, ¥Ycraswo npaso, Beorpag, 1982, crp. 337.



pasrpaHMuyetbe HajNemHOCTW Yy HO0j Buno je w3BplueHo Tako wWwro je
6uno yrepheno (un. 3, ct. 2) na ,eaepaunjn npunansajy camo npasa
woja cy yrsphena case3umm Ycrtasom, a HapoaHum penybaunama
camo npasa yrephena penybGnuurmum ycrtasom''. HagnemHoctu depepa-
uuje, Hao HheHa npaBa W AYHHOCTW, Bune cy y YCTaBHOM 3aHOHY
(un. 9) yrepliene Ha Hauveny eHymepaumje. CarnacHo HOBOM CxXBaTatby
hepepanuama y oBOM nepuoay, YCTasHum 3aHOHOM yHuHYTO je Behe
Haposa HKao camocTtanium aom CaBe3He HapoOAHE CHYNWTWHE, HOjW
obesbeljyje paBHONpaBHOCT Hapoga M tbUXOBUX penybnuka, Hao w
ayTOHOMHMX jeAuHMUA, NPUIMKOM BplUEHa HaANEeMHOCTW OBOr HajBu-
wer opraHa Bnactv y degepaunju. Kao apyrm camocransHv AOM, nopepg
CaseaHor eseha, tapa je 6wno ysegseHdo Behe npowussohaua. Behe
Hapoga noctojano je y cactay CaBesnor seha u iera cy dpopmupanm
nocnanvum Hoje cy y oso Behe agenermpana penybnuuna seha (cBana
penybanka no pecert nocanaHuKka), Kao v nowrpajuHcka, oAH. obnacHa
geha (no wecTt, oaH. no uetupu nocnanuua). Maro je Casesno sehe
paaguno Kao jeAWHCTBEHM AOM, nocnaHuuu w3abpaHu Ha w3noHeHw
HauuH cy, Hao Behe Hapopa, wmann Heka nocebua npasa yrephjeHa
Ycrtasuum 3anoHom. Behe Hapoaa Ouno je y oBoM nepuony 3aapHiaHo
Hao cna/bHu, cumbonuunmn wuapas deasepantor ypehera Jyrocnasuje.

Mpempa ce osaj nepuol y pa3BOjy YCTaBHOCTU Y COUMjanCTUYKO]
Jyrocnaemju wapastepuwie vao bDopba 3a coumjanncTUuRy AemMOHpaTujy,
wnaw je y npakcu OwupoHpaTcHa yaypnauwja HaaBnagana Hadenuy
YCTaBHY W NOJMTUYKY caMoynpaeHy opujedHtaumjy semmwe. HenocpegHn
nponasohay npuceajao je MarbM AE0 akymynaumje, AOH je ApHaBHa
BRacT, M TO YrnaBHOM Ha HuBOy peaepaunje, 3axpatana M ogartne
pacnopefuBana euwak papa. LeHTpanucTuuku cUCTeM ynpasibaka
BMILKOM paja 3aowTpasao je oaHoce mamel)y penybnmka w Hapywasao
HauuoHanny pasHonpaeHocT.! C apyre crtpaHe, aHanusa WMHCTUTYUMO-
HanHuX pelwerba y obnactu drepgepannama 3 0BOr pPa3BOjHOr nepuoaa
.YHa3syje na npeosnalhjusawe ysepewa Aa je moryh aupextad npena-
3aKk ca eTatTucTuukux obnuxa ueHTpahu3auuje Ha camoynpasHO nose-
3uBarbe W uHTerpaunjy 0e3 Hene Behe ynore penybnvke Kao Hauwmo-
HanHe ApHaBe W penpe3eHTaHata nocebHWX HauWMOHaNHUX WHTEepeca.
To ce yBepewe, meljytum, noxwasano norpewHum. CnoboaHnju paamax
poOHOHOBYaHUX OAHOCA WM Cyuye/baBarba Ha TPMUWTy omoryhunu cy pa
ce cnoboagHwnje wn3pase NPOTUBPEYHOCTW Be3aHe ca pasaukama y cre-
neHy eKOHOMCHE pas3BuMjeHOCTM W noAoMHaja nojeauHuX npueBpesHnx
rpaHa na M  HauMoHanHMX EeHOHOMMUja Yy UEeNMHU — NPOTUBPEYHOCTH
HOje je aaMUHUCTPAaTUBHO-UEHTPaiMCTUYHK CUCTEM Yyhnpab/baka OMWO
npUrylwno, annm He v pewuno . Cee je To 3axTeBano yCcTaBHOMNPAaBHO
MPencnNUTUBake HOHUENUMje MHCTUTYuuoHanusauuje mehyHaumoHanHux
opHoca y denepaTMBHO] 3ajesHuun. Takae noxwywaj wnaxk Huje Buo
YUYUbEH NPpUAMHOM AOHOWera YctasBa of 1963, nowTto je oBaj Ycrtan
3aApHan y CywTuHW MCTY HoHuenuwjy deaepaumje v oaHoca y HOj
Kao u YcraBuu 3aroH. Ycrae COPJ oa 1963. 6uo je y obGnactu de-
Aepannama HapauTepucTuuad Nno TOME WTO je o0jayao caMoCTanHocT

® Bugern: C. Ulysap, Hawuje u sehynauuonaanu odwocu, 3arped. 1970,
cTp. 68.

10 H. IMawsh, Hauuonaano nurawe y caspemenoj enoxu, Beorpanm, 1973,
crp. 78—T9.

10



penybavka. Taj Ycras pedwHuwe CPOPJ Kao caee3Hy apwasy Aobpo-
BO/LHO Yj€AUHEHUX M PABHONPABHUMX Hapoja W COUMjanucTUYKY ILEeMO-
KpPaTCHY 3ajelHully 3acHOBaHy Ha BnacTW pPajHOf HapoAa WM camoynpas-
/baky, Harnawaeajyhn Tako Aa je ped 0 ApHasu y ofymuparby. MHTe-
pecaHTHO je aa je Yctas CDOPJ on 1963. u pame 3aapHao y CyWTUHK
HOHUENUUjy 0 noAe/beHo] cyBepeHocTy y deaepaunjn Haga Hame:
,PagHu Jbyau W Hapoaw Jyrocnasuje OCTBapyjy CBOja CyBepeHa npasa
y eaepauuju Hagz je To Yy 3ajeqHUYKOM WHTEepecy OBWM YCTaBOM
yrepfjeHo, a y cBMM OCTanuM OAHOCHME Y COUMjanUCTUURUM pernybnu-
nama."' lNMpaBa w aysHocTn thepepauynje Hucy y Yctasy og 1963. Buna
oapeheHa wmetTonom eHymepauuje, Beh HKao HaANEMWHOCTW CAaBE3HMX
oprada (un. 160—162). Beh u3 npernepa ™x HaANEGHHOCTA MOHHe ce
3aK/by4YUT Aa CY OHE Npotumpele y O4HOCY Ha YCTaBHE HaANEeHmHOCTH
dhepepaumje npema YcCTaBHOM 2aHOHY. Y3 TO, NocTojatbe pezepsBHe
knaysyne (Ha npumep, y obnacTu CQCHOBHOr CABE3HOT 3aKOHOAABCTBA)
omvoryhuio je npowmpuBar:e M OHa®D WKPOHXE HaMJEHHOCTU heaepa-
unje. Mepepauwnja ce u pame cacTtojana o4 wecT penybnuka, npu yemy
je craryc aytoHomHux jeauruua y CP CpOwju, nao jeawnnoj penybnnum
HOja y CBOM cacTaBy MMa ayToHOMHe jeamHuvre, Buo majesHaueHd. VHa-
ye, ayTOHOMHE jejuHuUEe joll yBeH Hucy Aaobune CBOJCTBO HOHCTUTY-
TuBHOr enemeHta chegepaunje. Penybaura ce uapnunuto he pedmHunile
Hao ApMaBa 3acHOBaHa Ha HauuoHanHom Haveny, eehi Hao ,JAprasHa
COUMjanuMcCTUUYKa AEeMOKpaTcHa 3ajefHuua 3aCHOBaHa HA BRACTU panHOr
Hapoja W camoynpaemary (un. 108, c1. 1). Yecras COPJ oa 1963,
Kao W npe wera YcrasHu 3aroH, HanywTta Ttun depepaumje y Hojoj
npeosnalyjy ApHaBHOMpPaEHn OAHOCKH W YHOCK enemenTte KoonepaTtus-
HOCTM Y CBOjy KoHuenuujy theaepauwnje. Taro ce y un. 113, c1. 3.
pame: .Y ocTBapuBarby CBOjUX npasa u AywHOCTM denepauuja ce
ocnarha Ha capagky penybaura u Apyrux ApYLUTBEHO-MONUTUYKUX 3a-
jeaHuua, Kao U APYLWTBEHO-NOANTUUEMX WU ApyrnXx opradusaumja.” WMHadve
u y osom nepuony Belie Hapona, rao rapaHT HauMOHaNHE pasHOMNpaB.-
HocTi y CaBe3HO] CHYNWTWHM, OCTaje y WCTOM WHCTUTYLWOHANHOM
oBnvKry nocTaB/beHOM YcTaBHuMM 3anoHoMm. Yeras COPJ op 1963,
3ajeM4no je HM3 HoBUX cnobopa WM npaea, HaKo nojeguHaua, Tako W
HONEeHTUBUTETA, HOjU cy uapaz paspahenor nonasuvor Hauena deaepa-
LUMje 0 paBHONPABHOCTU Hapoaa u HapoaHocTwu (un, 41—43). Unan ce,
nmajyhu cee enemeHTe y BuAy, MOMHe cmatpaty pa je Ycras og 1963,
MpaThMo M Aa/be passujao UCTY HoHuenuwjy deaepauuje Koja j2 00
thopmynucana y Yerassom saxody. Degepaumja je y wemy Buna cxsa-
fieHa Rao TN coumjanucTUuKe camMoynpaBHe 3ajeiHWLE Y KOjoj cy Ha
NPBOM MECTY WHTEpecu pajgHuX JbyaAu W COUMjanucTULKROr pPasdr:”
Jyrocnaeunje, a Tek NOTOM HauMcHanHW wHTEpecu. Pa3nor OBAKBOM
TpeTMmany je Beh yHasaHo cxsaTtare 0 HauYenHo PeleHoM HAUNOHaNHOM
nuTarky y Jyrocnasuju.'!

Pesuaupare ycrasHe HoHuenuwje deaepauwje, y cmucny obesbe-
fueaa nornyHuje paBHOMPaEBHOCTM HapoAa, jauarba APHABHOCTM pe-
nyGausa u nocrtasinarba depepaunje keo obamka mehypenybdnuure
capairbe oTno4deno je amaHgmaHumMa Ha Ycras C®PJ on 1963, aa Ou

1 Bugern: WM. Kpucran, ,Pa3seurax jyrocnosencke denepawmje”, I,
Couutjoauzax, &, 1976, crp. 1360.
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6Guno 3aoupymeHo Ycrasom CDPJ oa 1974. UnctutyunoHanHo, To je
Hajnpe GUNO OTNOYETO yCTaBHUM amaHAMaHuma oa 1967, jauarbem no-
nomaja Beha naposa y CaBe3Ho] CHynwTuHW, npemaa Yy OCHOBW Y
NKBUPY uctor craryca osor Beha. Y apyroj rpynu ycTtaBHUX amaHamaHa,
cneaehe roguHe, Behe Hapoaa yumb€HO je caMOCTanHMM U onwTe-
nHagnemuum sehem. C o63mpom Ha cacras osor Beha, oa wera ce
ouexnBano aa he naanemHocTn Case3He CHyNMUTUHE BPWWTW ynpaeo
ca CTaHOBMLUTA 3aWTUTE PaBHOMNPaBHOCTU Hapoja W HapoOAHOCTUM W NO-
nowaja depsepantux jeanHuua. Behe Hapoaa oa Taja NOHOBO nocrtaje
opraH HOjU Ce PEACBHO cacTaje paan spwerba Haanewxinoctn CasesHe
CHYNWTKUHE, YMEcTo ja, Kao wWwTo je Buno noves OA 1953. no Tapa,
3axTes 3a casuBare osor Beha nenyje Hao anapMm, Kao 3Hak nospeje
Hayena Ha Hojuma cy sacHoBaHn MelyHauuoHankwu OAHOCK. YCTaBHUM
amaHamaHuma opn 1968, ayTOHOMHE NOKpajuHe nocrtane cy HOHCTUTY-
TMBHUA enemeHT deaepauuje, nowTo Ce y HweHoj ycTaBHoj aeduHuumnjn
(amanupman VII) wame pa je, nopepn penybavKa, cauumaBajy U ABe
ayTOHOMHE noxpajuHe koje cy y cactasy CP Cpbuje. YctasHum amaHA-
maHoMm XIX oa 1968. ycrasHe ogapenbe 0 paBHONPaBHOCTM HapoAa
fune cy pgonymweHe pasHonpasHowhy HapogHoCTW. WcTum amaHAMa-
HOM rapadTyje ce npuMeHa Hayena pPasHOMNPaBHOCTU je3ura u nucama
HapoAa W HapoAHOCTM Ha NOAPYYjUMa Ha HOjUMa HMHUBE nojeAuHe Ha-
poaHocT. HapoanHocTuma ce y cKaaay Cc penybavyHuMm ycTasoMm W
32KOHOM rapaHTyje npaso Ha ynoTpeby HUXOBOr jeanka y ocTeapuBakby
HMXOBUX NPasa U AYMHOCTU, H20 W Y NOCTYNRY Npea ApHasHUM opra-
HUMa W Opradusaumjama Koje epwe jaBHa osnawhersa. Tpeda Harna-
CUTW Aa HapoAHOCTU Y YCTABHOM pa3Bojy coumjanucTuyke Jyrocnasuje
HUCY HM Taga HW HacHuje aobune nNpaso Ha APHKABHOCT, KA0 HW Npaso
HauuoHanHor camoonpeneberba. Mano cy ycrasHm amanamani on 1968.
npeacTaB/ban Kopal Hanpeja y ycTaHOB/baBakby HOBE YCTaBHE HOH-
yenumje mefyHaumodanuux oaHoca y enepaumjiu, oHu WnNak jeaHy
TaHBY HOHUENUMjY HUCY ycTaHOBUAK, Y TOM npasuy Hajaakbe cy OTUWn
yCcTaBHW amaHamanu oa 1971,

VcTtagHuMm amadHamanuma oa 1971, dhesgepaunja je 3amullibeHa Hao
HAATPaAka Haj 3ajeAHWYRMM WHTEepecuma penybanra u ayTOHOMHMUX
nokpajuna. Houma je HoHayHo OWO HanywTeH moaen dhenepaunje Hao
HaaHauWoHanHe BnaacTu. Y CHAaay € TAaKBOM HOBOM YCTABHOM HOH-
uenuujom depepaumje, paaHn JbyaAuw, HapoAu W HaApOAHOCTM OCTBa-
pyjy cBoja cyBepeHa npasa y penybavkama n ayTOHOMHWUM NOKpaju-
Hama, a y egepaumjn camo Haga je To Y 3ajeAHWYKOM WHTEepecy
Yerasom COPJ npeasuheHo. Tume je HKOHa4yHO HanywTeHO CTaHo-
avwiTe o noaemsenum diyHkumjama y depepauurju, a penybnuiama w
ayTOHOMHAM NOHPajuHama je, y rpasuuama jeAMHCTBEHOr APYLWTBEHOT
ypefierwa 3emsse, Aarta camocTanHocT y ypehuBary APYWTBEHUX OA-
HOCa Ha MUXOBOj Teputopuju. YMmecto aa deaepaumnja penyburama
M ayTOHOMHWM MOHKpajuHama Aojesbyje tbuxoBe pyHkunje ,no ocrar-
HY' OA CBOjUX, OHa caga w3 penybnvna M ayTOHCMHWX NOKpajuHa
upnu ceoje dyHKumje. Y crnaay c TakBoMm HKoHuenuujom deaepaumnje
onpeljeHa cy W weHa npaBa WU AYIKHOCTWU, Hoja ce oapelyjy metoaom
eHyMepaumje u yriasHOM ce CBOAE Ha 3aluTUTY CamOCTalHOCTU U CYBe-
PEeHOCTU Hapoha U HapoaHOCTW.
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Oecdunnumje CDPJ, wao caseane apase, penybnuke Kao Ha-
UMOHanHe ApHase W ayToOHOMHe [MNOHpajuHe HKao ayToHOMHe Apy-
LWTBEHO-NOANTHYKE 3ajeAHnue, naTe Y OBMM YCTaBHUM amMaHamaHuma,
npey3eo je racHuje u Ycras CDOPJ oa 1974. Jyroccnaemnja ce Tako ne-
duHnwe ka0 case3Ha ApHasa A00pPOBOMHO YjeaUHbEeHUX Hapoga w
HUXOBUX penybaumka, Kao M ABEe ayTOHOMHE TMOKpajuHe Hoje Cy vy
cacTaBy jeAHe 04 LWeCT HauuoHanuux papwasa, CP Cpbuje, anm u
Hao couujanucTUdra camoynpaBHa JAeMORpaTcHa 3ajefHuua pasHnx
myAan U rpahaHa W paBHONpPaBHUX HapoAa W HapPOAHOCTM. Penybnuxa
je (hepepanna jeanHuua Koja ce aedmHue Hao ApHHABa 3aCHOBAHA
Ha CYBEPEHOCTW Hapoha M WCTO TaHo Hao couujanucTUyKa camo-
ynpaBHa AeMoOKpaTCHa 3ajegHuua paaHux myau u rpahada u paeHo-
NPaBHUX Hapojga W HapoaHOCTU. AYTOHOMHE TMOKpajuHe Cy HOHCTU-
TYTUBHU enemeHT peaepaumje Hoju Hema CBOjCTBO thenepante je-
AWHWUE W ayTOHOMHE JAPYWTBEHO-NONUTUYKE 3ajefHULE Yy Hojuma
paaHn Joyan, HapoAn U HapoOAHOCTU OCTBapyjy CBOja CyBepeHa npasa,
a Hapa 170 Ycras CP Cpbwje yTBpamn y 3ajejHUYHOM MHTepecy pasHux
JeyAW, Hapoda u HapoAHOCTWM penybnuKe Kao uenvHe, Takea npasa
ocTeapyjy u y penybnuum. M aytoHoMHe nolpajuHe cy obBauK pelua-
Barba HauuoHanHor nutawa y Jyrocnasmju. Haume, opn npexo 2,500.000
npunagHvka HapogHocTy (NMpuNagHUUM HEejyrocnOBEHCHUX Hapogsa Ho-
ju umMajy MaTuyHy ApHasy) NPEKO TpW YETBPTUHE HUBM HA TEPUTOPU-
jama nBe ayToHOMHe noHpajuHe. [asatbem LWUPOKE MNOAUTUYHO-TEPU-
TOpujanHe ayToOHOMMje CTaHOBHWILTBY NOHpajuHa omoryhyje ce wua-
pamaBarbe HauuoHanHe camMobWMTHOCTW npunagHWMHa HapoAHOGTWU, OAH.
YCTaBHOMPaBHO YyBamaBa YUtbeHUUA EeTHUYKE CROMEHOCTW TOr noa-
pydja. llpu TOM Tpeba HarnacutTw Ja y ayTOHOMHO] NOHpajuHU He
OCTBapyje cyeepeHa npasa jeAHa HapogHocT, sBeh, npema ycTaBHOj
AeuHuumMjn - ayTOHOMHE [OKpajuHe, Ha Haueny HauMoHanue paBHO-
NPaeBHOCTU, paaHW JbyaAu u rpabanu, HapoAW W HapOAHOCTM KOjU Ha
TEPUTOPKMjKU NOHpajuHe muBe 'y uenudn. Oeo 36or Tora wro je y ycras-
HOM cuctemy Jyrocnaeuje jeamHa APYLWTBEHO-NOJMTUMYKE 3ajeAHuua
3acHOBaHa Ha CysBepeHOCTM Hapoga u 36or Tora ca ceojcTBuma apma-
Be penybnuka. Y ycrasHom cuctemy Jyrocnaemje cratyc chesepanHe
jeanHuue wumajy camo penybnusie, npemaa jyrocnoeedcHu cenepa-
in3aM nMa aBa CBOja HOHCTUTYTMBHA eneMeHTa penybanke u ayto-
HOMHe noxpajude. Haume, obe ayrtoHomHe noHpajuHe cy y cacrtaBy
jenHe depepanve jeguHuue — penybavre Cpbuje. Ynpaso y Tome
Ce u orneaa nNpoTUBPEYHOCT YCTaBHOr cTaTyca ayTOHOMHE noHpajuHe.
Oxe cy Tako cacrtaBHu (KoHCTUTYTUBHKM) enemeHT deaepauuje, a vy
CactaBsy cy jeaHe penybnumke. HKao HenocpeaHw cacTaBHM [(HOHCTM-
TYTMBHW) enemeHT ceaepanusma, oHe y thopmupatsy oprana chene-
Pauvje 1 y BplUuery HEHUX npaea v AYHHOCTU y4YecTBY]y Henocpea-
HO, a He npeko penybnuke y uumjem cy cacrasy. YcTaBHONpaBHW CTa-
TyC ayToHOMHMUX noxpajuHa obenemasa, Aawne, jeaHa cegepanHa u
jeAHa penybnuyda aumensnja. lMoKkpajuHe cy cacTtaBHm peo ene-
Panuama, jep cy Tun peasHe ApyluTBEHE 3ajeaHuue HOjO] je rapaHToO-
BaHa ayTOHOMHOCT M KOja je 3ajeHO C HaLMOHAaANHUM AprHaBHUM 3ajen-
Hulama nonutuukmm obnmkom pesepanuama yjeaurseHa y casesHy
Apasy. C apyre ctpaHe, nospajuHe cy y cacTaBy jenHe HauuoHanHe
Apmase, CP Cpbuje, vy owBupy Hoje 6u Ttpebano aa OCTBapyjy CBOj
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ayToHomHu crtatyc. CP Cpbuja, npemaa y cBOM cacTasy wma pAse
ayTOHOMHE jefuHuMue je, Kao u Apyre penybavie, jeAMHCTBEHA, YHU-
TapHa ppiasa. Ona Huje dhesepaunja, nNpemaa je Kao APYLITBEHO-
-NoAMTUYKa 3ajeaHuua  cnomeHumja oj Apyrux penybauka Hao apy-
IUTBBHO-NONUTUYRKUX 3ajegHiua. byayhu pa cy aytoHoOMHe noxpajuHe
MOHCTUTYTHBHW eNeMeHT peaepanuamMa y CacTaBy jefAHe HauMoHaiHe
Apikape — penybnNuKe, TO ce HUXO0B MON0MHA] y YCTAaBHOM CUCTEMY
MOpa JdudpepeHumpaTini 'y 3aBUCHGCTW 04, TOra Aa N1 jé pe4 0 bMXOBOM
oaHocy npema degepaunju U Apyrum degepanHum jeauHuLaMa, Kaaa
CY OHE HOHCTUTYTUBHK enemMcHT cenepanuama, wauv je nak peu o Isu-
X0BOM oaHoOcy rnpema jeanoj opn cheaepantux jeaunuua — CP Cpbuju
— ¥y uujem cy cacrasy.

Y Besn c - TakBumMm paeduHuUMjEMA HOHCTUTYTMBHUX eNemMeHaTta
jyrocnoseHchor ceagepannuama, ycraBHu amaHgmadu og 1971, no-
cAeiHO NpuMeryjy NpUHUMN jeatake 3acTyn/beHocTu penybnuHa wu
oaroeapajyhe 3acTyrn/beHOCTM ayTOHOMHMX MOKpajuHa y opraHuma che-
Aepauuje. [pyro cpeactso oo0esdeljuBarba paBHONPaBHCCTM peny-
Onuka w ayToOHOMHUX NOKpajuHa (yCcTaBHW amaH4MaHW, a KacHuje Hu
Verae COPJ op 1974, He Hawiy Hapoja W HapoaHocTu) jecte oapenba
lipemMa Kojoj y spuwewy oapeheHux dyHuiumja desepaunje (no npa-
BUNY BUTanHWx enoHomchux dryHrumja) opranu ceaepaumje oanyuyjy
Ha OCHOBY ycarnalweHux CcTaBoBa C HaifewHUM penybauusum u no-
HpajuHCKUM opraHuma. YcTaBHW amaHigmanu o 1971. gocnenHo cnpo-
BO/Ee W Hayeno paBHOMPaBHOCTWU je3nKa Hapopa Jyrocnasuje y oBGjas-
/bUBAHLY CaBE3HUX MNpenuca v APYrux CaBe3HMX ONWTUX alata, ¢ TUM
10 ce OBWM akTu y caymbeHom rnacHuny CMPJ objasmyjy w Ha je-
auunuma aABe HajmHorobpojHuje HapogHocTh y Jyrocnasmju — anbau-
che M mahapcie. PaBHONpaBHOCT je3MKa YCTaBHW amMaHAMaHW MpPOLLn-
Pyjy W Ha Apyra noapydja, y HOjUM& A0 HMUMXOBOT AOHOLWEHA NOWTO-
Bakeé OBOr Hayena Hwje buna ycrasHa cbHapesa.

CywTtuHa oeBakBe HoHuenuuje denepaunje yrpahjesa je m y pe-
wetba Ycraea COPJ og 1974. Ta HoBa HoHuenuwuja deaepauuje omo-
ryfieHa je peertarusaumjom APYWTBEHE PENPOAYHUMjE W HAcCTOjarem,
HOoje je Jano HOHHpeTHe pesyntarte, Aa HOME 0OBNaja pagHW4Ha Hinaca.
lpxiaBHu opravu, a NoroToBo opraHu pegepauunje, Buwe HUCY MECTO
roe ce cnuBa u aucTpubyupa ApywrBeHa awkymynauuja. YcrtaBHe of-
peabe omoryhyjy pagHuuro] rnacw na nocTerneHo oBnana CBUM LLEH-
TpiMa EeHOHOMCHe, a TuMe U ApywteeHe mohu. Ter Taj HUBO paseoja
camoynpas/marea omoryhyje npouec crtBaparka cheaepaumje 080380,
LODPOBO/BLHUM NOBE3MBAKEM CCHOBHWX CaMOyrnpasHUX opraHuMsaumnja w
3ajegHuua y OHBUPY HOJUX Ccy OpraHu3oBaHWM paaHWUYKa HAaca W CBU
pasHu Jbyau. Pepepaunja Tako noctaje cacbogHa acoumjaumja opra-
HM3aunja n 3ajesHuua camoynpasmbatea. [loa yTuuajem wupewa um ja-
Yarba camoynpas/bakba y CBUM obhacTtuma ApyWTBEHOr MWBOTA, HKaa-
cuyHu oGnuum opraHv3aunje ApHsHaBHE BAACTW, Y uUWjoj je ocHOBM
nemana npuHysa W Xujepapxwja, 2amemwyjy ce HoBMM obauumma Xxo-
PU3OHTaNHE W BepTUKanHe camoynpasHe uHTerpauwnje. Taj npouec je
hepepanmamy YTWCHYO HOBO CBOJCTBO — jyrocnoBeHcHu deaenanu-
3am rnocrao je camoynpaeHu degepanusam. Y TawBOj camoynpasHoj
APYWTBRHO] 3ajeaHuun pejepauuja HWje HW HaUMOHanHa HM HapHa-
unoHanHa Apsiasa, Beh 3ajeaHuuna apsaBa Hapoja v HaApPOAHOCTU W
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yjeAHO caMmoynpagHa 3ajegHuua cBux kux. CTora jyrocnoBeHcHa de-
Aiepalvja Huje HuwTa Apyro ,Hero ApylwTBeHW OAHOC HKOjuM OcTBapyje
M M3pamaBa HauWOHaliHy cnoboay Halmx HapoLa y yBjeTuma HsuXope
y3ajaMHOCTWU W MNOBE3aHOCTU COUWJaNUCTUUKUM TIPOAYHKLLUOHUM 0AHO-
com"."* Qyuruuje cenepauuje ceefeHe cy Ha OuYyBarbe jeduHCTBEHOr
APYLWITBEHO-EHOHOMCKOr ypehewa W APYWTBEHO-NOAUTUYHOT CUCTEMa
W Ha opbpary cnoboge v HesarucHocTu. Desepauuja Huje Buwe He-
NOCpenHW WHBECTUTOP, OAH. npucBajad wn aAucTpubyTep ApylWTBEHe
avymynaumnje. fla m Tarko peayuupane dyHkumje heaepaumnja ocrtaa-
pyje Npexo y cylwTWHW 3ajeAHUYRMX opraHa penydiauHa u aYyTOHOMHMX
MOKpajuHa, NOWTO OHA HWje HU M3EAH HW M3HAA HUX Hao CBOJMX HOH-
CTUTYTUBHUX enemeHara.

3a ocTBapuBarbe OBaKBe ycTaBHe HKoHuenuuje deaepaumje op
3Ha4aja je wWTo AocnejHuja paspapa Hauyena paBHONPABHOCTU Hapoaa
W HapoaHociu. To Haveno oHemoryhasa Guno Kausy Majopu3aunjy,
ITO npeTnocTas/ba AOHOWEHE odayHa Ha HuMeBoy depepaumje Ha Ha-
HenuMa cnopasymeBarba W JOroBaparba, a He Hagrnacasarsem. 36or
Tora ycras v nocTaB/ba Hadyeno pasHonpasHor ydewha penybBauka u
ayTOHOMHUX NOKpajuHa y opraHuma chepepaumnje, Hao U Havyeno Heon-
X0AHE carnacHOCTU penybinKa um ayTOHOMHUX NOKpajuHa Ha oapehene
oanyre oprana cdeaepaumnje. EnemeHT paBHONPaBHOCTW je U yHUAAbE
/APHR@BHOT je3auHa W rapaHTOBambe jeAHAHOCTM CBUX je3nHa, Hao U Mo-
ryhHoCTM muxoBor ropuwhersa y mMeRycoBGHOM HOMyHUUMpary U jag-
HOM caobpahajy.

HajaHayajHuja npernocraska 3a OCTSapuMBalbe OBAKHBE YCTaBHE
HoHuenuuje meljyyHaumoHanHux opHoca y cheaepauuju je yjeaHauasa-
€ CTeneHa eKoOHOMCHE pa3BWjeHOCTW Hapoaa, OAH. penybGnuba W
ayTOHOMHUX MOKpajuHa. Y uHTepecy je uene jyrocioBEeHCHe 3ajeaHu-
ue jna npeshaga CYWTWHCKE pasnuke y nornepy martepujanHe 6ase
HHUBOTa CBOjUX Hapoaa. Jep, y pasnvunutoM CTeneHy passBujeHocTu jy-
FOCNOBEHCHWX Hapoja, OfH. penybaura y OKBUPY KOjUX CY OHM NOAK-
TUYHW OpradHn3oBaHu, newmu y3pon mHorux mehyHaumoHanHux cynpor-
HocTu M npobnema. Y Jyrocnasumju ce ctora cucTtemartciuM BOAM NOMM-
TUHa caBhajaBarka EHOHOMCHE 3a0CTalocTu HepasBujeHux penybauxa
M ayToHOMHe nokpajuHe HKocoso. TaksBa nonauTuka HUje Moraa oncTpa-
HUTU HacneljeHe pasnune y cTeneHy EKOHOMCKOr, APYLWTBEHOr W KyA-
TYPHOr pa3edTHa Hapofa u penybsaunka, anm Hema CyMibe Ja je oHa
cnpeyuna pa ce noctojehe pasnuie noeehajy. A go tora 6u y ycno-
BUMa JEAMHCTBEHOI TPHUILUTA HEMMHOBHO AOWNO, Kaaa ce y eHOHOM-
CKRY nonutuHy He 6u yrpahueanu enemeHTu npepacnosenc A0XoTHa Yy
HOPUCT Marbe pasBWjeHMX Hapoda, OAH. HAPOAHOCTW, Tj. HMXOBUX pe-
nybnuka n nokpajune Hocoso. Mpumep Taxse npepacnosesne je cong
thenepaunje 3a wpeanTupare OpHer passoja npuepeaHo HELO0BOJLHO
pasBujeHnx penybnmra n ayTOHOMHMX MOKPajuHa U3 Ynjux ce cpeacrtaBa
Mo NOBO/LHUUM HPEAUTHUM yCNOoBuMa o mHadve noctojehux Kpeautupa
PasBoj HEAOBO/LHO pasBujeHux penybnuKa M ayTOHOMHMX nNOKpajuHa.
MNpu Tome He Bm cmeo ga Gyae noepeljeH npuHUMN Aa ceaka Hauuja wm
HapoAHOCT, NyTeM ApHaBHUX dyHHUM]ja KOje penybanKe W ayTOHOMHE
NorpajuHe camocrtanHo obasmajy, cyBepeHo pacnonare HauuoHanHUM
AOXOTHOM M BULLIKOM paja Hoju je cTBopwuna.

12 C. ldysap, op. cit.,, crp. 65.
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36or Tora HujeaHo nuTarbe KOje je y Be3u ca CTBaparem M pac-
NOAENOM APYIITBEHOI AOXOTHA HWje y CAMOCTANHO] HaanemHocTu op-
raHa heaepaumje Kao Here HAAHAUMOHANHE Bractn, seh cy ta nura-
ha y 3ajeAHUYKOj HaaNeMHOCTH penybnuKa m ayToHOMHMX nokpajuHa.'®

MehyHauuoHanum ogHocy y Jyrocnaeuju mopanu 6u Yy cTBap-
HocTM OUTW MNocTaB/bEHU Ha TaxBy OCHOBY Hoja he oHemoryhutu wu
KOHaYHO WCHbYYUTU MOryhHOCTU nNpuHyaHOr npucsBajarba BUWIKA papa
jeaHe Haumje y Ropuct apyre (apyrux). Bea pewaeawa Tor nutarba
HEMa WCHOPEHaBaka CYNpoTHOCTU y MelyHauuoHaaHum oAHOCUMA U
CTBApHOr (He camMo NOAUTUYKOr M YCTaBHOr) peluera HaUMOHANHOr nu-
Takba y Jyrocnasuju. A npesnagasare CBUX cydoba y obnactu wme-
RyHaunonankux oaHoca seaano jo 3@ YnkbeHMLY Yy3Au3arka pagHUyKe
Hiace Hao ctesapHo Bnapajyhe u Bosehe apywrtseHe cHare. Tex Kaaa
PaAHWYKa HiaCca cBaKke Hauuje 0Bnafa APYWITBEHOM penpoaykuujom y
UEInHU, Hala nocTaHe CTBApHM rOCNOAEpP HAUMOHANHOIr BMLIKA paaa
v TUME@ YHWHe euncnnoartaumjy y OxBUpY Hauwuje, Hectahe u HOpEeHn
cykoba y meByHaumonanHum oaHocuma. Tapa ce wnjegna oa Hauuja
Y HOjOj je pagHuuyKa Knaca nocrtana 4OMCTA Bnagajyha nHehe nonawartu
Ha0 XEeremOHWCTa, OAH. eHCnAoaTaTop y OAHOCY Ha Apyre Hauwuje.
Hana pagHuusa Knaca nocraHe XxeremoH Hauuje, opraHM3OBaHW HOCMK-
14l HaumoHanHUX wuHTepeca, Hapa pohe A0 noucToeehuBarba Hnace
M Hauuje, oHAa Ce PpajHMYKa Knaca CTBapHO MHTEPHAUMOHAAUCTUYUHW
noHawa. ok roa y ousupy Hauuje Huje yHuHyta MoryRHoOCT excnio-
artauuvje 4yoBexa oj CcTpaHe yoBeHa, notTne he Hauunja wMatu acnupa-
upje npema cnoswa, nNpema Apyrum Hauujama. C uwyesaBarweM TaKee
MoryhnocT uwuesnyhe u HaUMOHaNHe CynpoTHOCTM W cyHkobu, wWTO
HE MOpa 3HaumTu aa he TUMe uwyesHyTH Hauuje n nortpeba 3a Ha-
UMOHaNHOM MAEHTUMDUHAUMjOM vy HYATYpPW, YMETHOCTM M pa3Hum obau-
UnMa ApyWTBEHE CBECTH.

lpema Tome, MelhyHauwonanHu oaHoCH y jyrochosexckoj depe-
pauvin ypehenu cy Hajnpe Ha Haueny HauwoHanHor camoonpesensera,
Ha Haueny GpartcTBa M jeguHcTea Hapoga u HapoaHoctu Jyrocnasuje,
HOjEe je MCHOBAHO Yy HapoaHoocnoboaunaviroj Gopbu u COLUjaJIMCTUYKO]
PEBOAYUMN, OAH. Yy 3ajeaHuuroj narpagien coumjanuctuuke Jyrocna-
Buje, U Ha Haueny aocnepHe pPaBHOMPABHOCTU HapoAa M HapoOAHOCTM

Jyrocnasuje,
Patwo MAPKOBHWFER

RELATIONSHIPS BETWEEN NATIONS AND FEDERALISM

— Summary —

The author, in the first place, defines the notion of nation as a form
of ethnic community and complex integration of people’s social life in
economic, political, cultural and ideas sphere when the closer link of parts
of people, people in the whole, or a few people becomes necessary condi-
tion for further development of material productive powers. Yougoslavia

13 H. IMawuh, op. cit., ctp. 214.
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was created (1918) as multi-national state. However, political form of
vougoslav society in the capitalist Yougoslavia was not federal but unitary
state. So, mulii-national problems were not solved in capitalist Yougoslavia.
Avant-courier of working class, the Communist Party of Yougoslavia, created
in the same time as the lirst yougoslav state, changed its attitudes towards
the point of solveing national problems during the existance of capitalist
Yougoslavia and not earlier than in the middle of thirties it had proper
leninist's attitude of solveing national problems on the basis of self-deter-
mination, including the right to secession, for each yougoslav nation. On the
ground of this principle national problems were solved in Yougoslavia
during the National Liberation War and Socialist Revolution and the new
vougoslav state was created as a community of equal yougoslav naticns
and their states. During its evolution, federalism in Yougoslavia passed
through several stages and in the last one, starting by Constitutional Amend-
ments from 1971 to the 1963 Constitution of the Socialist Federal Republic
of Yougoslavia and by the 1974 Constitution, the constitutional pattern aof
the Federation was based on the conception of Federation as political
superstructure over common interests of the Republics and Autonomous
Provinces. According to this new conception of the Federation, the working
people, nations and nationalities shall exercise their sovereign rights in the
Socialist Republics and in the Socialist Autonomous Provinces in con-
firmity with their constitutional rights, and shall exercise these rights in
the Federation only when in their commen interests it is so specified by
the Federal Constitution. So, the pattern of Federation as the supernational
power was [inally abandoned.



APYIUTEBEHC-EROHOMCKM O4HOCH

CTBAPAJIAYKU PAL KHAO MOPAJIHW, EHOHOMCHW W TIPABHU
MARTOP M GOYHHUWIA OPYIUTBEHE CBOJMHE W APYIUTBEHOT
MPUCBAJAHA

Tpebano je pa npolje aocTa BpemeHa y passBojy /bYACHOr ApyLITBa
na ha HyaT paja noctaHe ycnoe 0es Hora Hema HanpetTHa y APYLITBY
HM HA EHOHOMCHOM, HK Ha MOpPanHomM, HW Ha rpasHoMm nnany. [danac
je npeosiagao crtaB jJa Huje aobGpo ypeljeso OHO ApywTBO y KOME
HURO HE BOLM Wiu Manc BOJW nocao og nora mueu. MehyTtum, Huje
AOBO/LHO CaMO npoxaaMoBaTH Hadeno Jjia pan tpeba saa Oyne rnasHo
MEPWIO CBUX BPEAHOCTW y APYWTBY 1 Aa OHO oapeflyje Haias nono-
Haj uma nojeguHal, He camo y npusartHom Beh M y jaBHOM HMUBOTY.
Fije AOBO/BHO cam0 YHMHYTW OypHOacKy npusaTHy CBOjUHY WM He-
npasay Kojy oda creapa gajyhu MmoryliHocT aa Heko npuceaja v Ges
paja, a na orpomHa sefimHa y pany cugh cemo upally v aexymanusa-
UMjy cBor uBOTa, Na Aa paf nNocTaHe HajBila MopaiHa u npasHa
Kateropuja, pa xako same Mapuc ,.nobysa za pas GByge ymutar'™, u
Aa Ce ocTeapyn MOpanHo Hauveno ,csakome npema sacnysu . Yaw n y
YCNOBUMaA coUujaiucTUuKe CcBOjuHe, aro jo pas otryhed o0i npousso-
hava, ako je oH enciponpujaunja sena mnsoTa pagHuHa, Haja pag-
HyUW MP3OBO/LHC W HNOHYno page, Des moiryhsoctu pa Gyay 3a cBoj
pan narpafenn ,npema sacnysu’, Ges moryhivectu ga Byay ucropuil-
ienw npema ceojum criocoBGHoCTMIAG, couuMjanmaupaHa cpejcrsa 2a
NPOMSBOAHY Y pyHama pagHUUKe ApHade pasHuumnia nocrajy ueTo
Tano CcTpana Hao W Kanwutan, Tako i1 [IOHOBO WMAaMO , HAnNUTaauzam
bea ranutanucTa”. Y Taxeum YCNOBMMa pajHuUM page Mano jep mano
W AoBujajy 3a ceoj pas, page KONMKO ce MOBA, M HUjE A0BC/BHO CEMO
TO nha cBu page w Byay sanocnenu, notpeBHo je ga ce y pan yHece
4 CBecT u enaH, notpebHo je pa pan nocraHe MOPanHW WMNEPaTtuB 3a
CBGHOI pagHuia, Aa OH pajHUHY NpeactaBba oxpabperse n A0 Hhe-
roBor sbyackor poctojaHcTea. Hmje camo oBeaspehen uoser Hoin He
Pagu. Huje camo wemy yspagewa cpeha ,pafs Hao jerHa AWBHA Ny-
UhfHa cTpact” — Kavo peue Wcuaopa Ceryaufi, Ta cTpacT HejocTaje
VW OHOM pajHWKY KOju pagu a He 3Ha 3awTo paaum, HoMme je paj foT-
NYHO oTyheH, Hoju HuWITA He ofydvyje, HM O Yemy ce He nuTa, na My
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CaMuM TWM HeaocTaje n csaku ocehaj Aa npusnaje u nowryje TYH
pan, Aa Dyae oarosopad 3a OHO WTO paau. Hajsuwe HEOAroOBOPHOCTH
Mma y oHOm ApywTtey (Yak v Kapj noctoje MHoroBpojue npasue HOpMEe
O OATOBOPHOCTM), y HOME je& paj NoAueHeH, Y KOMe Ce npuya o papy
a Majo pagu, y HOMe je yBex Ha NOYETHY pey a He peno. Cetumo ce
OHOP MOy4HOr nNpumMepa Hora Hasogn MoHTeH y CBOjuM ecejuma, Hana
Cy cTapu Atuwbann tpebanu aa uzabepy jeawor op ABojuue Heumapa
Hoju Bu noaurnm jeaHy senuny rpahesuny. Jemad on Hbux je powao
Ha cryn rpaljaHa ca nenum yHanpeg npunpembeHmnMm roeopoMm o npea-
METYy HamepaBaHOr nojdyxsata W npuaobuo je 3a cCBOj npojeHar oKyn-
mene rpahane. Apyru je camo poaao , ATurbaHu OHO LUTO je moj nper-
XOAHMK peKao ja Ry yunHut.' Y oBOM Hawem ,pacnpuuaHom” Bpe-
MeHy, Tpeba BuWe NOKNOHUTH NawHke Aeny, Karo peye Maycrt, a He
pevyuma.

Ysoljersem apywitsene cBojuHe u caMoynpas/baka CTBOPEH je
MOAEA ApywTBa y Home je cBe noapeheHo ,cyHuy” paaa, cucrtem y
HOME paj W pesyntat paaa nocrajy jeaMHU EHOHOMCHM W MOpanHu
(hakTOp Ha OCHOBY KHOra Ce MOMe BPWUTK npuceajatbe, (PasTop HOjM
Hervpa npuceajarse No OCHOBY NOCEAOBatba CBOJUHCHOr MOHOMONa Ha
CPEeACTBMMA 32 MPOM3BOAHY, U HA OCHOBY HOra ce BpIUM YNpas/barbe,
Kopuwherwe n pacnonarare ApywTseHum cpeactsuma. Camo y cucre-
MY Y HOME e pagHUK axTuBaH YWHUNAW Yy NPOW3BOAHM, y HOMEe je u
MLETOBa Harpaja ,.CpasMepHO ynoieHOM pajy'’, oH Mome cBoj pag,
OCETUTK HAo cTBapanaylun, a He Kao PONCHW, anu je 3a TO HEONXOAHO
Aa ra ApywTBo y MoAeny ApPYyUITBEHE CBOjUHE, Kao Herauuje CBaKor
MOHONOMA MNpucsajata N0 OCHOBY NOCeAOBala CPEACTaBa 3a NPOW3-
BOAMY, MPETBOPU y YYECHUKa HE CamMO O CBUM MUTarbuma 0 Kojuma
Ce oany4yyje y opraHmdaumju y Kojoj paau, seh na oany4dyje y Apywrey
rafa ce Tuue AJOoXOTHa Hoju je oM cTeopuo, He3 obaupa Ha wTa ce
TOOWM Taj AOXOAAK M O HaKBUM Ce MHTepecuma paau. Onyleserbe 3a
Pad, ce He CTBapa npuyama o paay. Paa uunm 3ap0BOmBCTBO camo Hasa
ra ynpamitaBa cnobosat 4YoOBEH KOjU HWMje HUKOME NoAYVHEH, HOjW
oceha y CBAKOAHEBHOM HUBOTY Aa je npemMa Hwemy BpeaHoBaH, U aa
APYWTBO Ha CBUM HMBOWMA cTBapa ycnose na pap Tpujymcpyje. To cy
M YCNOBW 3a npasy OATOBOPHOCT HOja NOTWYE M3 pajna, U y TaKBUM
yciioeuma npobnem HEOAroBOPHOCTU je MapruHanHa nojasa npoTue
KOje ce ApywTeo nako mome Gopuru. Hajeehin nenpujatesmn ApywTsa
Cy OHW HOjU He paje W APYWTBO CE MOPa OPraHM30BaTh, NOrOTOBO y
ChcTemy APYLUTBEHE CBOjUHE, Aa eNMMUHULIE Hepag,. Mopa ce crtBo-
PUTU NpocTopa 3a oHe HOjU paae, Aa OuM ApyWITBEHW HanuTan b6MO
oriohed w ysehan u wopuwifieH npema HaMeHW, KaKo To 3aHOHWN M
Ycrae Tpame. Tpeba oMOryhMT Ha APYLITEEHUM CpPeACTBAMA KHoja ce
yBEnasajy nodpum pagom aa v apyru HOju cy cnocobHu 3a paj a He
pane, Aobujy wancy pa Ha wuma notepae cebe u Hao pagHMKe M Kao
camoynpasibade y ApPYLITBEHOM HUBOTY jep AOCTOjaHCTBO, Eraucre-
UMja M MHAMBMAYANHOCT CBAKOr YOBEHKa 3aBuce o4 pobpor papa cBuX
Ha ApywTeeHum cpeacteuma. Marnetnsam paga nocepyje Hajsuwe
OHaj NOCa0 KOjU OATrOBapa pajHWHY, Na je HeONXO4HO Aa CBAKW pasHUK

! Mimuen xe Mouremn, Ornenu, . .Becemid Macnewa, Capajeso, 1964,
crp. T6.
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byae Ha OHOM MecTy TAe MOMEe OCEeTMTW 3af0BOJLCTBO Of CBOra paja.
[pywTBeHa CBOjuHa Ha CPEACTBMMA 3a NMPOU3BOAHY jEAMHD MOME aa
ocTBapu Ty hyHHUWjy pana, ja Aenyje cTBapanayiu Ha CBaKora pan-
Huka, omoryhasajyhiu My aga pagu npema ceojum cnocoSHocTuma. Anu
cam MexaHu3am MocTojatba APYWTBEHE CBOJUHE, jOoWw He w™mopa no
aytomatuamy na paay npubasu ocncbahajyhe pejcteo. Y npakcn je
moryhe aa paa v pgame Byne camo npuHyaa, Mp30BOMba W Tacopehe,
AexymaHusauunja, yMecTo 3aA0BO/bCTBA, Aa CE CTBOPE TaudW O4HOCH
HOju (PakTUYHM 3HAYE HaNUTan OLHOCE, MAKO CEe TaKD He 03Hayaeajy.
He cme ce HuKaga 3abopasuti Koja cBe cBOjcTBa vMa hyHrumja papa
Yy CEOJOj EHOHOMCHO] UEJIOKYNHOCTU Y CUCTEMY ApYLITREHE CBOjMHE W
APYWTBEHOr npuceajarba. Hajnpe pagna cHara npeacrasiba HajEaHHU-
jn enemeHat y CHKAOMYy NMPOU3BOAHMX uYununaua. Taj uMHUNAUL opraqu-
30BaH Hao jeauHCTBEeHWM npou3eohau pesyntaruma cBora AONpPUHOCA
uapamasa Ce Y BPEAHOCTM M LOXOTRY. Paj mma noamtuyiy u eHoHom-
CRY cnoboay aa cnoboano ,ynasu” u ,.u3nasu’ M3 OCHOBHUX OpraHu-
saumja papa. lojeamHay, yHivBa NpUpoOsHN MOHOMOA Hao CyGIaHTHBHN
Hocunay ogpeljeHnx KBanuTeTa cBOje pajHe cHare W, y AaTtum YGCNoBM-
Ma ¥ 3a JaTh BPEMEHCKM pasMaKk, eHOHOMCHW MOHONnon Ha onpehexy
BPCTY W HBanuTeT paja Kojum pacnoname. Y ycnoBuma auchepeHuu-
paHux poxopaka (v npucsajara) u pobHe npuepepe, ceana nak seha
uin Buwa KBanuduraumja (Ha OCHOBM nogene pafa) HE3ABUCHO Of
onwTer TpeHAa OMmarbuBakha pasiuHa (Ha OCHOBW JEMOKPaTCHOT U
cBuma poctynHor obpasoBarba 10/, jeaHakuM ycnosuma) vnas, v cyLu-
TUHA 3Ha4n W NPUBPEMEHM EHOHOMCHM MOHOMOA HOoju ApHu obpaso-
8aHUjM Aleo ApyluTea ca BULWIWM Heanuduraunjama, Hag Lenom ApywTea
HOju je Humer creneda obpasoBara u kBanucburaumrja. Wmajyhu v
BuAy Aa Ha OCHOBW CBCje€r paja OCTBapyje NMUHM AOXO0A4aH, TO ject na
Cy CBOjcTBa parte pa . :C cHare OCHOBa PUCBAajalba, HE MOMC ce ROo-
pehun u 10 pa pas npencrasma u NpoKiasoAHn hakTop U Aa je OH, Y
A8TUM ychnosuma, NpUBPEMEHO MOHOMONUCAH, OAHOCHO Aa NMPEeACTaB/ba
jenan ,HBas3uCBOjUHCHM' OOHOC M OBNMK AMYHE W WHOWBUAYyaNHE
CBOjUHE .2

ApywTseHo ypehemwe vy counjanucTuukoj Jyrocnasuju, npema
Ycrasy CohPJ oa 1974. ropwHe, ,3acHMBa ce Ha BNACTW pagHUYKe
Hiace U CBUX pafHuUX byan u Ha oaHocuma mehy myauma mao cno-
6oaHUM u pasHonpaBHuM npouseoRayuma W cTeapaouuma, uuju paa
CNYHiN MCH/bYYUBO 3aM0BO/LABAY HUXOBAX AUYHUX 1 3ajeAHUYHRNX
notpeba. lNpu Tome, ocHoBy oaHoca melly myauma kao chnobogHum #
PaBHonpasHum npouszeohaurma ¢ CTBapaocunma, 4YuHM ApPYWTBEHO-
"EHOHOMCHM nonomaj panHor Yosena Hoju My obesbehyje na, panehu
CPEACTBMME y APYLITBEHO] CBOjMHM 11 oanyuyjyhn HenocpesHo n pas-
HOMpaBHO ¢ Apyrum byanma Y YADYHCHOM pagy O CBUM nocioBuma
APYWTBEHE penpogyHuuje Yy ycnoeBuma M OAHOCUMA mehycobre s3a-
BHCHPCTM, OATOBOPHOCTWM W COAKAAPHOCTY, ocTBapyje CcBOj NWYHWM Ma-
TepnjanHu n mMopanHu uHTepec u npaBo Aa Ce KGPUCTM pesynTatkima
CBOr Teryher u Mudynor pasa u TesoBuHama onwTer MaTepujanHor wm

APYWTBEHOr HanpeTHa, na Ha TOj OCHOBW LWTO MNOTAYHKXie 3aA0B0O/LABA
‘-_-*'————_

* Ip Usan Magcumosuh, Teopujcke OCHOBE ADYUITBEHe crojume, 11 ma-
Aame, , Caspemena agmmuEMcTpanuja®, Beorpaa, 1975, crp. 138—139.
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CBOje NnuHEe W ApywTeeHe notpebe n fa pasasuja csoje pagHe n Apyre
cTeapanauyke cnocobHocTi (¥YBogHuW peo — OcHoBHa wayena, I,
cT. 1. 1 2).

Y Ta®vBOM COLWjaNMCTUUYHOM ApyuwTBEHOM ypehewy, ., Henpuxo-
CHOBEHY OCHOBY noJicHaja w ynore 4dosexa ' nopen ochobohemwa paga,
npasa Ha camoynpas/barhe, Npasa 4YoBera ha YyHueBa TJIOAOBE cBOra
paja, CUrypHOCTM 4YOBEKa, COAUAApHOCTH, cncboaHe uwHuuMjaTuee v
pa3Bujatby NPOU3BOLAHE M APYIMX APYWTBEHUX W AWYHUX AeNaTHOCTM
Y HOPUCT YOBEHa W APYLITBEHE 3ajefHuue, AeMOEPaTCHUX NOAUTUUEKL
OAHOCA W jJeAHAKOCTW Mnpasa, AYMHOCTA W OJATOBOPHOCTH JbYLW Y Ca-
rracHocTn ca yctasHowhy u 3akonuTowhy, npe ceera cauutbasa apy-
iTB2Ha CBOjMHA CpeAcTaBa 3a NPOW3BOAMLY KOja WCHMmyuyje nosparar
OuUn0 HOr cucTema excrjoatauwje uJoBera W Hoja, YHUJareMm otyhe-
HCCTWU pafHUYKE Hiace W pagHuX JbyAM Of, CpeAcTaBa 3a NpPoOv3BOAILY
W Apyrux ycnosa paga, oGesbelyyje camoynpaBmare pagHux myau v
NPCU3BOAHKYM W pacnogenyt npoussoja paja W ycMepaparhe passoja
APyWwTBa Ha caMoOynpaBHuUM ocHoBama (YesoaHu aeo — OcHOBHa Ha-
vena, Il, ct. 3, anuneja 1).

Hog TawBor ctarba cTBapu, ,ApYyWTBEHa CBOjUHAa, Hao u3pas co-
HMJANUCTUYIRAX APYLWTBSHC-EKOHOMCKUX ogHoca Mehy myauma, ocHo-
Ba je cnobogHor yapymieHor pasa v enagajyher nonomaja paauuune
Riace y nNpouv3Bogrbu W APYWTBEHO] PEnpOAYHUMM Y UENWHW, E20
OCHOBA COMCTBEHUM PAAOM CTEYEHE AuYHE CBOjUHE KOoja CAVHKM 3440-
BO/baBakby notpeda u mHTEpeca uoseka. CpejcTBa 3a NPOUSBOAHY
Y APYWTBEHO] CBOjUHKM, KAO 3ajeaHuura u HeoTyhuBa ocHoBsa aApywTBe-
HOP paja M LpYWTBEeHe PEenpoayRunje, CAyHe UCHBYUYUED pafy Y uumby
3340EB0/baBaka NMYHUX W 3ajefsHuusmx notpeba v uHTepecn panHux
Joyfn M pasBujarby Martepujanie OCHOBE COUMjanMCTUYKOr ApywToa !
CaMoynpaBHux opHoca. TUM CpeacTeuMMa |, HEeNnoCPeaHo yhpasmLaiy
YAPYiKEHU paanuuM’ KOjM paje tMMa W TO UMHE Y CBOM MHTEpecy M
Y WHTEpPEecy pafHuuKe Hiace v CcouujanucTUYHor ApyuiTBa. Y ocTBapu-
Baky OBOr npaBa Kao ,APYWITREHE (hyHHUW]E YD PYHIEHW paaHuuy oJ-
FOBOPHW CY JeAHM ApYTrMMa U COUMjanucTUURO] 3ajeAHuuM Kao ueamnnu'' .
Mpyn Tome, , ApyWITBEHOM CBOJMHOM CPEACTBAa 33 NMPOM3BOALY 1 ApPY-
rux cpepcraea paja obeabeliyje ce crakom ga ce, noa jeaHanum yeno-
BUMa YH/YUY]Y Y YApPYWeHW pah ADYWTBEHUWM CPeACTEMMa M na
ocTeapyjyhn npaso paja npyWwTEEHUM CPELCTBWMA, Ha OCHOBY cBora
pana crude AOXOAaH 3a 2040BObabatke NUYHUX W 3ajefHUuruX o-
Tpeoa''.

Papg y Hawem cuctemy uma nocebHy diyHkumjy camoynpassHor op-
rann3aTopa — HONEeHTUBHOr NPefy3eTHWHA, jep CBM PagHWUM Vv OCHOB-
HOj Oprasvzaumjn y4ecTBYjy Y Yynpac/batby, OpraiusoBarby, rnadmpa-
HY W HOHTPOAW npoueca NpoOu3BOAH:€ HAO W CHOLWEHY EHOHOMCHOT
PU3MKA M NPeAHOCTU M3 WHOBRATOPCHMX hyHHUM]a, fakne paduje onpo-
jera mMeHalepcHa (yHHUMia Yy CaBPeMEHOM HKanWTanuamy O0fi CBOMHS
H3 HanuTany, CBAE je NoApywTBheHda 1 NpeHeta Ha naaHuse. On ope
(RYHHUM[E M HbeHOr Bpllersa 2aBMCH WTERAHO A0X0AaH opradusailnje.
Heonxoaan ycnos 3a dyHhuMoHuCae APYIITBEHE CBOjUHEe je na ce
M3Epillere 0BUX diyHEUM]A OABOJY 04 npuceajarba BOXOTHA Hoje npo-
Manniasn Ha OCHCBY HOHTPOJie WiY MOHOMNORNa AGNcBa WX LoAQHY-
HOCTTU APYLITBEHUMX CPeAcTasa, MNOoWTO je 4YecTo Yy Npakcu npucyTHO
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npucBajarbe AOXOTHA Ha OCHOBY (hbarkTUuHOr MoHonona yHHUMja, WUAK
ﬂnoy-norpeﬁe APYLWTBEHUX CcpeacTaBa Ha OCHOBY Mpaea Koja npoucTu-
yy 13 (hyHRuMja, Ha OCHOBY MaHunyjlauunje opraHu3aTopcHo-Npeayser-
HUYHUM (DYHKUMjamMa, a He Ha OCHOBY pana W HEerosBe CNCHEHOCTU Yy
cipepu HemaTepujanHe NPONZBOAE. Yecto ce chyHRUKja ynpaBmama
LAPYWTBEHMM HanutanoMm W CpejcTBuMa npertsapa y npusatusauujy,
Tj. Y NMpucBajakbe Ha OCHOBM CaMUX CpeacTasa y APYWTBEHO] CBOjuUHM,
na rpyne HKOje Tako MpucBajajy Herupajy ApYyWTBEeHY CBOIMHY Hao
NPoOUM3BOAHWU OAHOC.

Pag je y Hawem cuctemy i ,Mepa npuceajarea’, jep Ha ocHoBy
ApYWITBEHE CBOjUHE TMOCTOjUM Ccamo jejaH KpUTepujym npuceBajarka, a
TO je wuBK, , TeRyhn'' u muHynn ,onpeamehenn’” paa. MpuHuun pacno-
nene nMpema pajy KOJA Hac ce TpaHcgopmulle Yy NpUHUWUN pacnogene
cpasMepHo ,pesyntartima pana’ WU3paMeHuX Y YHYNHOM [OXOTHY
OCHOBHE OpraHu3aumje HKoja ra cTeapa.

JinuHn faoxoAalk HacTao Ha OCHOBY pesyntara paja Mopa ce
OUMCTUTM Of, CBUX WMHTEPHUX KW EHCTEPHMX aKTopa HOjU JonpuHoce
nouceajaty MAOXOTHA HE3aBMCHO 0J, HKOAKUMHE W KBanuTeTa paja wu
ILErOBUX pesyntata, Te Aa OCTaHe camMO CPasMepHOCT APYIUTBEHO no-
TpebHOr paga Hao NPUHLUKWN WMHOWMBWIAYANHOT NpuUcBajarka.

Tpeba wuarpagnTi TaKBe HOPMATUBHE YCNOBE HKOju LOBORE A0
HeyTpanucatba AejcTea AuHaMuuyrux havTtopa pobHe npuspeae, Hoju
AvdpepeHuMpajy ycnoBe cTuuama [0XOTHA HEe2asBKCHO Of, paja Kao W
MoryRHOCTM npuBatTmsauuje cpepcrtaea.’

Moctoje uecto chanTMuna oacTynarba y pacnofeni SUYHUX B0X0-
Aava o4 pagHux JonpuHoca y Hawo] npuspeawn., Hawa encHomMcra
Teopuja HaBoAW 3a TO pasnuuuTe (akTope, a TO Cy: BYCHWHA Oprat-
CKOr cactaBa cpeacTasa, Hoja obuuHo ogpehyje m BUCUHY HeTo npo-
AYKTa W BENUYMHY N4 uxX poxojaka, HejeagHarocT y obaseszama npema
3ajeaHunum, KoetpuumjeHat uctpoweHocTn opyha 3a pan, peuMm LeHa
NnHeapHocT obaBesa npema 3ajesHuun, pernoHanun harkTopu pacno-
AENe cpepacTaBa, CTeNeH MOHOMNOACKOr CTatba Ha TPHWUWTY WU MOHO-
NOJICHOr noceaoBaka HEKUX NPUPOAHUX YCNOBA NMPOU3BOAHKE WU CTENeH
AUCKPUMUHaAUMU]E Y HPEOUTHT | NOAWTULLKW, HAD W COULMONCLUKO-NMOAUTUYRN
yapounuum (cbartop mohun, 3. .0ynotpeba nonowaja, Buporpatuzam u cn.).

Y peanusaumju npuHuuna pacnogene npema pany, nocToje joul
yBeR moryhHocTu 3a 3aobunamerbe OBOr NPUHLWANA U HETMPaiLe ApYy-
IITEEHOr KapaKkTepa cpejcraBa, TaKo Aa y NPakcu fohasyw A0 GHennoa-
Taunje nojeguHaua, opraHM3auMja M opraHa oA cTpaHe Apyrux roje-
AWHaua, opraHu3auuvja v rpada, WTO CBE CTBaPa HETOBOJ/bHE YC/NOBE
3a pasBOj ApyWTBEHe CBOjuHE W AECTMMYNATMBHO AEjiyje Ha came
Npoussohaue, og Hojux pas u Ges KanUTaAAUCTUHMHKMX ©JHOCA nocTaje
otyheu. Na 6u pap Guo ,ycnhos uyoseHome XymaHmsauuje'', norpebHo
I€ Aa 1 Harpapja 3a ynomeHu papn Byae y cpasmepu ca TuM paacM, Aa
bu ce paguno konuro ce mome a He HOAuKO ce mMopa.

~CamMo aKko oBfaga APYWTBOM 1M EHOHOMCRY MaLIMHY noapeau
UiibeBuma Jbyacke cpehe, U camo ako akTuUBHCO yudecTByie y ApPYiLTBE-
HOM npouecy, Yosek he mMohm aa casnaga owo wWTO ra aadac daua y
O4ajatbe — cBOjy ycammeHocT u oceharbe vHemohu. Dawac uoser e

# IIp Mean Makcumosuh, op. cil. erp. 150.
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laTn TOMMKO o4 CupOomawTBa HONAMKO 360r Tora wWTO je nocrao ayBau
Ha TO4YHY BENWHE MallvHe, ayTomar, WTOo je HEeroB MUBOT NocTao
npazal 1 uarybuo sHavewe. NMobeaa Hax ceakoBpcHUM aytoputTapHum
cuctemuma Ouhe moryha camo axo anemoupatuja He oacTtynu, Beh
npeije y Hanag u npuctynu OCTBapuBatby OHOra WTO CY J/byAM HOjU Cy
Ceé TOHOM nocneparux BeroBa Gopunu 3a cnobopy comatTpanm HeHuM
unmem. OHa he nobeautn cHare HUXMAU3MA CaMo aKO MoOKe Aa wvcny-
HW JbyA€ HajCHaHHM]OM BEpOM 3a KOjY je HMXOB AYX Hajap — BepoMm
y HUBOT, ¥ NCTUHY M y cnoboly Hao akTUBHO M CNOHTaHO OCTBapusare
nojeauHayxor ja''.4

Coumjanusaumja cpepmcraea 3a NPOU3BOAHKY HKao TakBa, nyka je
CHOHOMCHa 4YyMkeHuMua, Hao UM CBaKka Apyra eHoHOMCHa yctaHoBa. Hbeua
npeTeHsnja na Byne noverak HOBOT APYLITBEHOr nopeTHa 3aBucu on
TOora uita 4OBEH YWHU ca couujanu3npaHum cpeacTBuMa 3a npomanon-
H:y. AHO Ce oOHa He uCKOpucTe Aa omoryhe myauma na anTueHO
YHECTBYJY Y HWUXOBOM Yynpas/batby, rHopuwhewy n pacnonarary, oMo-
ryhasajyhin nojegunuuma na csoj cnoGonaH nonowaj y aApywrsy rpage
Ha OCHOBYy cBOra pafsa W peayntara Tora paja, 3a 3a40BO/bEHE HaKo
FEUXOBUX IMYHUX TaKo U APYLITBEHUX WU 3ajeAHUYKUX notpeba, oua he
OMTM camo HoB 06AUH noAjapMibuMBarba nojeauHLa XUNocTasmpaHoj
onwTtoctn. Haga ce y ApywTtsy A0CAeaHO CnpoBoAK MOpanHOo Hayeno
~CBaHOMe rpemMa paly — cBaKoOMe npema 3acnyrama', HWje yonuwTte
npobnem octBaputh ,.coumjanHa oceharba' meRy smyawnma, oaroeapa-
ivhu peg u AMCUMNNUHY HOJy 3axTeBa npouec paja, nuuHy O4rOBOpP-
HOCT CBaHOr 4nava 3ajejHuue 3a CBOje nocTynke. dobap pagHuu
nowTtyje un 1yhie meno u mobpo uyea u WTeAn OHO WTO je APYWTBO
cteepuno. Hajsehun Hputuuapu vy APYWTBY CY OHW KOjU BMlLe pase
pPEYMMa Hero aenomMm u Hajdbpwie ocyhyjy oHu KROjU nocnyjy Hajcnopuje.

ApyuwiteeHa cBojuHa u camoynpaematbe npyHajy waHcy cBakomc
HO paAu Aa MaHcumanHo passuje cBoje cnocoBHocTM M aa CBOj mNono-
#aj M JbYACHO AOCTOjAHCTBO Yy APYWTBY OCTBaApM He Mo NpUHUUNY HO
je ¥ KOMMKO uMa, Kao vy APYWTBY npuBaTHE CBOjuHe, rae uapyje
eromsam nojeawnua, seh no npuxuuny pa BEpeAn OHOMUKO HOAWMKO
paau, a 1o je par exellance etuka couujanuama u jeaHe cenexwtusinje
NPaBuYHOCTM.

Apazoawyd . CTOJTAHOBHER

LE TRAVAIL CREATEUR COMME LE FACTEUR MORAL, ECONOMIQUE
ET JURIDIQUE ET LA FONCTION DE LA PROPRIETE SOCIALE ET DE
L’APPROPRIATION SOCIALE

— Résumeé —

L'auteur part de la catégorie du travail comme le facteur moral,
economique et juridique, comme le critére de toutes les valeurs et comme
le fond pour I'appropriation sur les moyens dans la propriété sociale,
laquelle, par cela méme, abolit chaque I'appropriation fondéz sur le droit

* Epux <dpom, BekeTso on caobone, Beorpan, 1964, crp. 249,
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de la possession des moyens pour la production et donme la possibilité au
developpement de la propriété personnelle.

Le travail fait le plaisir personmnel uniquement quand l'exerce 1'homme
libre qui n'est subordonnée a personne, qui dans la vie quotidienne sent
qu'il est valorisé suivant ce travail, et que la société prepare, sur tous les
niveaux, les conditions ou le travail triomphe. La plus grande irresponsa-
bilité réside dans la société ol le travail est subordonné, ou l'on parle sur
le travail et ou toujours au début se trouve la parole — pas l'oevre.

L’'auteur a mentionné, aussi, les facteurs contribuant, dans la pratique
du systéme d’autogestion, a l'irrégularité de la distribution d'aprés le travail
par quoi on nie le caractere social des moyens pour la production et no agit
antistimulativement aux producteurs cux-mémes. Si dans une société on
réalise conséquentement le principe moral «4 chaque selon le travail — a
chaque selon le mérité» il n'y a point de problemes dans la réalisation
de «sentiments sociaux» parmi les hommes, de l'ordre adequat et de la
discipline nécessaire au procés du travail, la responsabilité individuelle
(e chaque membre de la communauté,

La propriété sociale et 1'autogestion offrent la chance a chaque homme
qui travaille pour le developpement jusqu’au maximum de ses capacité
¢t pour la réalisation de sa position et de la dignité humaine dans la
societe, pas selon le principe qui est lui et quest-ce qu'il possede, mais selon
le principe qu'il vaut tant qu'il travaille, et c'est lI'étique par exellence du
socialisme ¢t d'une justice plus sélective.
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MAPHCU3AM — TEOPWUIJCHKMU U3BOP
CAMOYNPAB/bAHA

Camoynpas/arbe, OCHOBa ApyluTBEeHO-eHoHOMCcKOr ypeljerwa CWMOP.,
WMa CBOj MAEJHWU U TEOPUJCHU WM3BOP Y MApPHCU3MY-NEHLUHU3MY: Aenuma
Mapuca. Enrenca, JietbmHa u apyrux maplcucra.

MapHCUCTUURK TEOPUJCHM HOLENT camoynpas/baka HajnoTnyHuje
je mapamen y MapkcosBoj HoHuenuujun cnobogHe acoumjaumje cnoboa-
Hux npousschaua. Npe nornyHujer pasmarpasba NpeameTHe HoHuen-
uMje HoHUuu3HO OuMcmo yHazanum Ha pahawe waeje camoynpase npo-
1asohaua.

Busunjy mylcHe 3ajeaHuue Koja Bbwn ce 3acHuBana Ha camoynpas-
msakby wapamasajy seh nojeamHu mucnvounm ccamuaecrtor pewa, Maeja
camoynpase NPoM3BOCijaYa NPBM NyT je UMNAMUUTE canpxiaHa y Aenu-
Ma (ppasuycror mucnuoua Han HHawr Pycoa, 3HauajHor npeactaBHuka
Teopuje ApYVWTBEHOT YyrosBopa. Hao npeteue wuacje camoynpab/bama
ncceban 3Hauaj umajy coumjanuctm ytonuctu: Pobepr Osen, lapn
Mypuje, MNMjep Hiosed Mpyaon u apyrn. Masa yuer.e 0BUX MUChuaaua
0 couwjanu3mMy, Ca HOjUM je HajTewrse NnoBe3aHa UAeja o camoynpas-
JLaky, uMa oDencHje yTonucTuiHe BU3WjEe HOBOr ApywTBa, wnau je
H:UX0BA ApywTBeHa Teopuja jeaaH 0J 3HauvajHMX KW3BOopa MapHcuama.
Coumjanuctn yronuctu, nocebvo Pobept Oeen wn Mjep Mpyaon (Kora
M3BECHW ayTopWu CMaTpajy M aHapxXmcTom) npucrtanuue cy Hooneparus-
HiX acouujaumja. [MpBu je ocHuBau NOTPOWAYKOr 3aapyrapcTea, a
APYrn jé 3aroBOPHMH PaiHW4HMX Npou3Boljaurux opradusaumja y u4m-
jem je oxBupy Herosa wnaeja o pagHM4Koj camoynpaBu. lpema Tome,
MaHo Yy4ere couujanucrTa yTonucTa nNpepcTaeba YTONUCTUYRY BU3WU]Y
HOMYHUCTUYHKOr ApylwuTea, pemedHo wuapameHy y Dypujeoroj womy-
HUCTUMHO] 3ajeaHvu — canaHcTepy, MNak ce HUXOBOM NOjaBOM Ha
APYWTBEHO], MCTOPUjCKO] nosopHmum pahajy uwaeje o pagHuuHom ca-
MOYNpaemaksy, NOAPYLWITE/bacaky CpeacTaBa pana, CouWMjanucTUUYKOM
M HOMYHUCTUMKHOM nNpuHUuMny pacnogene. Mipeja pagHWuKOr ynpaesmba-
Ha NPOU3BOAHOM HOJ OBMX MUCAKAAUA cafpiada je, Aanne, v huxo-
BOM YyueH.y 0 HOOnepatMBHWUM oOpradm3alimjama. HoonepatushHe acouu-
jaumje, melytum, HapouuTo pasHuuke npoussobhauxe 3agpyre — cre-
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roHuLAa Npema YAPYHeHOM pafy Yy MapHcucTUYHOM cmucny — Beh cy
22 | mHTEpHauwoHany, nocebHo MapHca npepcTas/bane jegaH o4 ny-
TEBa couujanucTudror npeocbpaimiaja HanMTanUCTUYKOr HavyuHa npo-
n3soaHe.'

Mpeja camoynpas/barka CBG] HayyHW — TEOPUJCHM 0DAMKH aobuia
y MaprcoBoj HoHUEenuujn camoynpase npousBohaua wMmnanynte ca-
ApHaHoj M eHCNAMUWTHO HarjaweHo], OAHOCHO HKOHUW3HO TEeOpWjCcHK
yoGauueHoj y suwe NapHcoBux Hao W nojesudHnm Edrencosum u Jle-
HLMHOBMM Aenuma. Y ApyluTBeHo] npaskcu npew nyT je peann3oeaHa vy
MapucHoj HOMYHW, HOja je n Yy TNPeaMeTHOM CcAay4ajy npeactap/bana
c jenHe cTpaHe peanu3aunjy Maprcose wuaeje o cnobopHoj acouuja-
uMjn npouaBofjava, a c Apyre AparoueHo WCilYCTEO KaHo 3a Oyayhy
Npaxcy Tako M TEOPWU|CHW pPa3Boj MapHCUCTUYHROr 'HOUErTa camoynpas-
marba, obnuBa guKTaType nponetapujarta HOjuM Ce OoCcTeapyje eHOHOM-
cho ocnoboherwe paja jesgHa o4 HapaxTepucTuHa couujanmMama  Hao
npse cas3e HOMYyHUCTUUHHCT ApyliTea. llpema ToMe, TeOopujCcHU TEMT/b
camMoynpaB/sakka HYuMHe pefaTtueHo BpojHU panoBW KnacuHa Maprcuama
y HOjuMa cy cajpHaHn H:MXOBW CTaBOBWM O KNacHOo] Dopdu, AMKTaTypu
nponetapujara, oaymMupary ApHiase, APYWTBEHO] YJ03w pajda, ajiuje-
HEeuMjn 1M aesanujeHauujun Hao WM APYroj ApPYWTBEHO] Tematuum. Y
OBAKBOj aHalM3n NOTrMYHO HWie Aata noTnyHa cTyAuja camoynpasiba-
Hha, NoWTO CY OCHMBauwW HayuyHOr couwjanuama aHain3oMm vuTase Jnpy-
IUTBEHE WCTOPUje, HAPOYUTO HaNUTaNKCTUYHOr cucTema dQUHCUpPanu
yraacHom Haudena byayher pazsuieHor couMjanncTUYKor ApyluTBa npse
1 cnenehe, euwe aze romyHmama. OTyaa camMoynpaBbarbe Kao ViH-
TerpanHn Aeo Maphcuama wuma Yy HHheMy CBOj UAEJHUM W TECopPUjCHWK
hyHABMEHT.

MapHcoBa upeja 0 camoyrnpasu npowussohaua umMmnauuuTe je Haj-
npe caapsaHa y paHum pajgceuma: | Hemaukoj naecnormjn’ wn |, Hpn-
Tuun Xerenose thunoszodivje APHaBHOr Mpara’ Yy HKOjUM Cy 3a MapH-
CUCTUYHM HOHUENT camMoynpae/batba 3HadajHu CTaBOBU 0 anujeHauuin
U pesanujenauuin. Y |, Mauudecty HomyHucTuuHhe naptuje’ MapHe w
Exrenc HenocpepHuje wapamasajy cnobogHy acouujaumjy npowssoha-
4Ys 3acHOBaHy Ha pagHu4ykoj camoynpasBy. Y osom cmucay, uamehny
ocTtanor, nuwy: ,lpBM Kopak y pagHWUYUKCG] PeBONyUMjn je noauiarhe
nponetapujata y Bnaaajyhy wnacy, ussojeBarbe pemorpaTuje ... Ha
MECTO cTapor DypmoacHor AapvuTeBa ca H-erosuM Haacama WU HNacHWM
CYrNnpoTHOCTHMa, CTyna vaApyHubarke Yy HoMe je clsioboaaH pas3Buian
CBaxor nojeauHua ycnoe crnobogHor pazeuTtHa 3a cee.’* Y [ HBpuruhun
FoTtcor nporpama’’ MapHc ApHasy HOoja HacTaje noche nponetepcHea
peEonyuMmje o3HavaBa Hao ,PEBOAYUMOHAPHY AWKTaTypy npoaetapit-
jata.” Otypa ce w3 uutupaHor MapHcoBOor craBa 3aH/Lydyje na je OH
~— Hao WTo je HapounTo Kackuje w Jlewsun vy , Jpmasy 1 pesonyumjn’’
— AMHTaTYpy npoaetapwjata, HAAacHO NGAUTUYRY CYIUTUHY nNponerTep-

I Derassuuje o pabamky HMAeje caMoyliIpadibalka ¥y jediuMa CoOuMjanmcoTa
YTOTIHMCTA BIMAeTH ¥ paiay: np Ilpenpar Pagenoepnh, CamoynpapHi KoHgenT d-
TerpanHM »geo MapEcHM3IMa Kao KPpHMTHUYKe aAnyiiTreBene Teopuje, ¥ 3DOpHHEY!
Mapreuzam 1 camoynpanmame | Kinra, SaBoj 3a yubenmkKe ©  HacTabBHL
CpencTea, Beorpam, 18977, ecrp. T4.

2 Mapxc—EHrenc, MapndpeoT ECMyHHOTH4UYKe napruje, Kynrypa, Beorpa.
1963. erp. 35 u 37.
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CHE ApMiaBe, CXBATMO Kao COUMjaniCTUURY nemorpatunjy. Taksy ApHia-
By HOoja passujajyhn ce uao coumjanucTuyra AemoKpaTtuja Tpacupa
NyT Ka HOMYHWCTUYHOM APYWTBY Y rojem he ce noctuhm cnobopa y
cmucny uutupadHor Mapecosor cTaBa O cnoBboaAHOM pPasBUTHY CBaKror
nojeavMHua Kao ycnosy cnoboaHor passutha 3a CBeE. OcrBapewse 0BOT
oGenemja HOMYHUCTUUKOr ApyuITBa 3acHMBa ce Ha EHOHOMCHOM OCNO-
Gohewy pasa, Hoje je, y emDpuoHy, OCTBapeHo Yy HpaTHOTpajHO| ApY-
wTeeHoj npakcy MNapucre KomyHe. Teopujchu yonwrtasajyhu wckycrea
Napucke womyHe y aeny ,[pahaHchu part vy Mpanuycroj” Mapuc wu
eHCNAMUUTHO hruKcupa wuaejy camoyrnpasc npounasoljaua Koja je 3Ha-
yuna OcTBapere eroHomckor ocnobohera papa, 3axTesa pa3BujeHor
coumnianuama, npse aze KOMYHUCTUYROT ApyuwiTba. Y o©oBOM CMUCHY
je, wamelly octanux, Mapkcoe cT7aB O Mapucroj HOoMyHu: ,HoeHa
npasa TajHa 6Guna je 0BO: OHa j& NO CYWTHHK csojoj ODuna BhapaBuHa
pagruuke Knace, pesyatar Gopbe npovnasofaYyke Hnace NpPoOTUB NpH-
cBajauke wnace, oHa je Duna Haj3an npoHahexHn 0GAMK NOA HOJjUM CE
MOF0 M3BPWNUTH exoHomcHo ocnobohierwe pasa.

Ges OBOr NOCAEAHer ycnosa HOMyHanHo ypehere Ouno DK He-
moryfHocTt v obmaxa. lMoanTudra BnajasuHa npouaBofaua He MOHe
nocrojatu ynopepo C OBEHOBEYEHEM HErosor coumnjanHor pobosamsa.
Crtora je HomyHa umana ja NOCAyHiM Kao noayra 3a pywerbe eHOHOM-
CHUX TeMe/ba Ha KojuMa Ce OCHMBA MnocTojare ‘Kaaca, a TuMe 1 NnocTo-
jarbe knacHe BnagasvHe. Haa ce pas jeAHOM ocnoboan onaa e ceBakn
YOBEH NOCTaTW pagHuK u npousBoaHu papn he npectatm Aa oyane
wnacHa ocobuna''... OHa je xTena Aa WHAUBWAYANHY CBOJUHY YUWHU
cteapHowhy, npetsapajyhu cpeacrsa 3a NpoW3BOAHLY, 3eMbY W Hann-
Tan, KOju caja npe cBera NpeAcTaB/kajy cpeiacTBa 3a nopobmagarbe "
excnnoartauujy paga, y nyka opyha cnobogHor u yapymenor papa.’®

M3 uutMpade oueHe JApywTBeHe cajpHinHe (eywTuHe) Mapucuke
HOMYHE MOME CEe 3aH/byuuTn aa je Maprc lMapuchy HOMYHY cmaTtpao
npasoM Brawhy pagHUuKe Knace, OAHOCHO HEHY APYLWITBEHY W Ap-
‘HABHY NpPaKcy COouMjanUCTUYHUM ADYLITBOM. Y oBOm ApywTBYy, c€a Ap-
MEaBOM, PEBONYUMOHAPHOM AWKTATYpPOM nponetapujara, seh je, pAanne,
oCTBapeHo HOHOMCHKO ocnoboherwe paga #Hao jeaHa o4 HapanTepucTu-
Ha pasBUjeHOor couwnjanuama. Osaj 3axTee (Hako je MpeTxoaHO Hano-
menyto) HomyHa je ocTteBapuna yenocTasbajyfin pagHuury camoynpa-
gsy. lNpema tome, MapHcosa oueHa Mapucke HOMYHE Hao Haj3aa npo-
HaheHor obanHa NOA HOjUM CE MOMI0 M3BPWUTHM EHOHOMCHO ocnobo-
hewe pasa 3Hauu 1 TeopujcHo diyHAWparbe camoynpasbarha NpPOWM3B0-
faua Kao nyta npeameTrHor ocnobofjerba y COUMjanuCTMHHOM ApYLWITBY.
To pame 3Haun Aa je HomyHa Ouna npsa ApHasHa sajeaHuua (mana
WpaTHOTpajHa) ca couujanucTUHKROM AeMoHpaTujom Kao obDanrom no-
auTuunor ypehewa, NMoOwWTo ce HOHCTATYUCana Ha npuHuMnUMa paa-
HU4YKe camoynpase. PenatmBHO BpRoO KpaTHOoTpajaH nepuoj nocTojarba
Mapucke KOMYHE NOTMYHO HKUje NPYHWO moryliHOCT noTnyHujer ocrTsea-
perba MNpUHUMNa camoynpasbatba npouasohiaua. be3 ob3supa Ha u3pa-
3UTY BPEMEHCHY OrpaHU4eHOCT, OHa je wunak yuuHuna npse HOpase Yy
npasuy ocnobBolera papa. MNopea Apyrux mepa HOje Cy 3Hauune yHu-

3 Kapn Mapxce, I'pabasckm patr ¥y hpanyexoj, Kyarypa, Beorpazn, 1960,
crp. T72—73.
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Adlbe CTape ApmaeHe MalwunHe W CTBaparhe BNacTh pagHU4YHe Hnace,
ocTeapuna je u npepajy nojeauHux cdabpura Ha ynpaeibarbe pagHu-
uima Gupajyhu v npsu pagHWuyKu caBeT Kao OpraH pPajHU4KOr ynpas-
/barba NOAPYLITB/LEHUM CpeacTBumMa 3a npoudeoawy. [lpema Ttome,
ApylwTBEHa npaxca [lapucHe HOMYHEe cajpraHa je Kako y peBonyumo-
HapHUM Mepama KOoje Cy 3Hauyuie cTBaparbe MNPOoNeTepCHe ApHiase,
AWKRTaType npoJsetapujata, Tako W WUCTOBPEMEHOM ,U3BOjeBakby [emo-
wpatuje” (Mapkc #u Edrenc) nao dysaameHTa erkoHomcKor ocnoBofje-
& papa. Tako je ucrycteo [lapucke HOMyHe — npBe, Maja Heycne-
ne nponetepcHe pesonyuuje — 3a Mapeca 3HauUMA0 NPaKTMYHO Npo-
BepaBarbe MapKCUCTUYHE TEOpUjeé O COUUjaNUuCTUYKO] PEBONYUMjU K
HeHUM uwbesBuma, nocebHo ocnobohewy papa. Bucory oueHy papy-
wrBeHe npaxce lNapucHe KOMyHe Kao COUMjaluCTUUKE APYLITBEHe 3a-
jeannue Maphc je, nopea uMTMpaHor crasa, jow pebedHuje Mapaauo
peuuma: ,[llapns pagHuka ca csojom HomyHoM 6Guhe BeuuTo cnasmeH
Kao cnaBHWM NpeTeda HOBOr ApywTea.

Camoynpas/bathe Kao APYLWTBEHW OAHOC YMja je caapiuHa npo-
Lec JAEMOHpaTCROr Yynpas/batba W3pariasa ce, npe cBera, y no-
ApYWITBBbaBaky (yHHUMjEe BAacTW, MpeHolety ynpasbarka ApYLITBe-
HUM MOCNOBAMA Ha pajHuKe, paaHe wyae u rpahaHe y: yapymeHom
paay, camoynpaBHMM WHTEPEeCHMM 3ajeaHuuama W ApyLlTBEHO-NoAu-
TU4RMM 3ajegHuuama. TakaB npouec y 3HaTHO] je Mepu nosBe3aH ca
npouecomMm ojymupara gapase. [lpema TOome, ydyerbe Haacura Maph-
cu3Ma O oayMmupakby Apiase Tarohe npepcras/a TEOPUjCHU WU3BOP
mapucusma. lpeagmetrHum npodaemom nocebHo ce Basuo Dpuapux
Evrenc napouuto y , Autu-Oupunry’”, a aenom u apyrum cBojuMm ge-
nAMa  y HojuMa eHCrIMUMTHO ucTude noTtpeby oaymupara couuja-
NCTUYHE JApiHaBe, OJHOCHO uMkeHUUy Hojy Mapkc Harnawasa vy
~ITuemy Bajaemajepy’ uspamieny y craey: ,[a uwnacva Gopba Hemu-
HOBHO BOAM AWUKTATYPW nNpoaerapujara; jha Ta cama AUKTATypa YMHM
npenas Ha yruAaarby CBMX Khaca U Ka BechnacHoM ApywTsy.'* TaHo-
he, HeonxoaHocTt gemorpaTtusauuje AWKTaType nponerapujara wucrtuye
w Jletbun y Hu3y ceojux pena, y ,Jp#Hasn v pesonyuujn’ Tymayerse
OBOr mpoueca 3acHuBa HenocpeaHo Ha EHrencosom yuemy.

He ananuaupajyhu petamuuje EHrencose mucam o ofymuparby
ApHase, HaKo TO YuHW JlewWmH y 03HauyeHOM Aeny, HoHuM3Ho Gucmo
Harsiacunu oHe EHrencose cTaBoBe, Nopen ocTtanux, Kojuma ce EHce-
MAWIINTHO O3Hauasa fa ce Apiasa He ykupa Beh opgymupe. lNpouec
Odymunparsa Ap:Haee sasplimhe ce y apywTsy cnobogHe U pasHonpas-
He acouwnjaumje npoussohaua. ¥ osBoMm cwmucny je Eurencos cras:
+HuM Bue He Byae HujeaHe ApywTBeEHe Knace Hojy Tpeba ApHaTu
Y notnayeHoctu, uum Byae yrnomwena Gopba sza uHAMBUAYaANHW OMNCTa-
HaH, yCnoB/bE€Ha KAACHOM BAAaAaBMHOM MW A0CALALIKLOM aHapXujoMm Yy
Npou3soaH.u, Hao U cyrobu n encuecu Hoju ua te Bopbe npoucTuuy,
Taga suwe Hehe wmatm Ko na Gyae yrisertaBaH, pasum yera je 6una
notpebHa HapounuTa cuna 3a yribetaBarhe — Apsasa. [1pBu anT y HOMe

APHiaBa CTBapHO MCTyna Kao NpeAcTaBHMH LEenor ApywTsa — y3uma-
e Yy cBOje pyke, y UMe ApylITBa, CPEACTBA 3a NPOU3BOAHKY — WCTO-
_———

4 Ibid, erp, 100.
" Maprc—E#nresnc, ITucvMa o MeTOpHjCKOM marepujanusmy, Kyarypa, Beo-
rpag, ctp. 23.
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BpeMeHO je HeH MNOCAeAHW CaMOCTanlHW auT Kal AapiHase. Mewawe
ADHIEBHE BNactn y APYWUTBEHE OAHOCE nocTaje Wn3nuHo y jeaHoj
obnactn 3a apyrom n npecrtaje camo on cele. Bnagy Hag nmuuma
CMeryje ynpassfbarbe cTBapuma u pyroesoherse npouecuma nNpPoU3BoL-
€. [lpiaBa ce He yHuaa, oHa OAyMupe ... Knace hie uwivyesHytm ucto
OHEARO Hen30erHO Kao WTO CY Y NPOWROCTH HeM3BemHo HacTane. Ca
viltiesasarbem knaca wwvesnyhe HewdBewiHo aprHasga. LpywTeo koje
he opranusosamu NMPON3BOAKY Ha HOB HauuH, Ha Tememy cnoboaHe
W paBHONpasHe acouujauunje npowuaschaua, nocnahe CBY ApiaBHy Ma-
WKHY Tamo rae hie joj Taga u Butu npaBo MecTo: y Mysej cTtapuHa,
nopesa HojosBpaTta u GpoH3aHs cekupe.'

Mpu ERCMAMKHAUMiM Npoueca oayMuparsa ApHase no3umeajyhu ce
Ha uutliipaHe n apyre Evrencose crasoge, JlersuH, y osom cnyuajy, y
NOTNYHOCTM NpuUxBaTa MapHCUCTWUYLKM HOHLENT. Mpoyuasajyhin, nopep,
OCTanux npobnema w T10: Hawsa jo AP#aBa noTpebHa nponetapujaty
Harjialllaga na je ,,no Maphrcy nponevapujaty notpeSHa camo apsiasa
HOJa ojymupe, Tj. Hoja je Tawo ypefiena pna 6u ogmax morna ha opy-
MUpe u aa mMopa aa oaymupe.''’

Jletbud, npeu pocnenHu cnenbenur piacuxa MapHcu3ma, pao je
HajsHauajHujn ponpuHoc vy norneny Teopujcke paspaje MapHcuama,
nocebHo Heroee npumeHe Y APYWTBEHO] npaxcu. Y Towm cMmucay je u
lNlersuHoe Teopujchm kouuent camoynpaejbatba 3aCHOBaH HEnocpesHo
Ha MapHKcoBom CXBaTawy acouujaunje cnobopHux npoussohaua Hao
I NPpakTU4HOM uckycTBy [lapucie HomyHe. [Mpe Hero wTo ce yRame
Ha WCTOPUJCHY dukennuy aa je Jlerbun Camoynpas/batbe 0CTBapuo Yy
APYWTBEHO] npaHCcu NpBUX aaHa nocne OrTobapcue peBonyuuje, Ha-
noMmexynu Gucmo aa je on m npe OKkTobBpa npuxsatno MapKcor HOH-
LenT pagHuyke camoynpase. JlewWHOEBA MapHCUCTUYHA HKOoHuenuuja
camoynpasbarba npoussohaua wmnavuuTe je caapwadHa y thberosom
TYMAUery LMKTaTYpe Nposietapujata, HAGcHO-MONUTUYHE CYUITHHE CO-
unjanuctuuke apmase. Y HW3y panoea, Hapouwto , Jpiaey u peso-
nyumjn’ JlersH Harnzwasa AEMORpaTcRO chenentje ,peBonyunoHapHe
AWKTaType nponervapujata’, ca Hojom je, TecHo NnOBE3aHO, W HEroBo
TYMaHEHE OAyMUparba COUM]aiUCTUNKE Apmase. Y TaKBOM TEOPUjCHOM
OHBUPY caApraHo je, paune, JIeHUHOBO CxpaTarse caMoynpasHor nyra
Pa3sUTHa CoUMjanuCTUUKOT ApYIUTRA. [foTpeby ynpaBmama ApywTee-
HUM TNOCROBUMA HENOCPEeAHO 0J CTPaHe Maca CTAHOBHULITBA ERCNAK-
UWATHO WMCTWYe HoHcTataumjom: .V couujannamy he HeuzbemHo omun-
BETW MHOTO WTa 04 NPUMUTUENE AEMORpaThje, jep npBu NyT y ucro-
PUjM UMBUNU30BAHMX ApYWITasa M aca CTaHOBHKLWITBA Y3AUME ce A0
camocTanunor yvyewha He camo vy rnacawy M w3bopuma Hero wu
Y CBaHOAHEBHOM YNpaB/hary. Y coumjanuamy he cewu ynpasmaru
Paaom u b6p3o hie ce Haeuhin Ha to na He ynpaeba HUKG."S Tanohe, y
LAAPHaBU M pesonyumin’ JleruH BRCNTMUMTHO Harnawaea MapHCUCTUu-
K1 HOHULENT pagHuike camoynpase. Y oeom CMUCNY wnycTpaTtueaH je
CTaB HOJW UCTOBPEMEHO 3Hauu u TEOPUjCRY NOTBPAY npaice Mapucue
HoMmyHe: |, Opradusosahiemo HPYMHY NPOM3BOAHY MW, CamMM paiHUUM,

b Jewun B. 1., Jpmxaesa wu penonyvuuja, Kynrypa, Beorpan, 1960, cTR.
24—25,

7 Ibid, cTp. 34.

s Ibid, erp. 154,



nonazehn o4 oOHOra WTO je uarpaguo Kanutanusam, ocnamajyhu ce
Ha CBOje pagHU4KO WCHRYCTBO, cTBapajyhu HajcTpomy, rBospneHy puc-
uMnauHy, Hojy he nospmasati ApHiaBHa BIACT HAOPYHAHWUX pagHMHAa,
ceewheMo ApHaBHE YMHOBHMKE Ha NPOCTE UIBPLIMOLE HAWMX Ha-
nora, OjAroBopHe, cmersuse, nnaheHe ,Hap30pHURE W Hiburosohe'
(c TexHuMyapuma CBUX BpCTa, TUMOBa W CTerneHa, pasyme ce) — eTo
TO je Hal npoaeTepckn 3ajaTtaKk, eT0 Of Yera Ce MOMMEe U mopa no-
4eTn y nponetepcHoj pesonyuuju. Takas nouveta, Ha 6asu HpynHe
npovM3BoAHK-€, BOAW cam no cebu nocrteneHom ,0aymupary’ cBawor
YMHOBHMLUTBA, NMOCTENEeHOM cTBapaky TalBOr nopeiHla ... Kkana he cee
jeaHocTaBHMje W jeaHocTaBHUje hyHRUMje Hap3opa u KOHTpONEe Wu3-
BpW&aBaTKU CBW No peay, hah he oHe MOCTaT¥ HaABUHOM W HanoCcneTHy
oTnactu kao nocebHa dyHruumja nocebHor cnoja smyau.''?

CeBOj TEOPUJCHMU HOHUENT pajHW4ke camoynpase, JlewwuH je, narne
ocTBapuo y npascu npsux AaHa nobeae OxrobapcHe couujanucTuuHe
pesonyunje. Ypenbom 0 paaHUYKo] HoHTpoaw abpurama, ycTaHOB-
JeHU cy (abpuuro-3aBOACKN KOMUTETU, HOjU CY, Ha OCHOBY Tnpasa
M AYHHOCTM, NpeACTaB/banu opraHe pajHUYKor Yynpas/barba nNpue-
peaom. Houxosa HagnewmHocT obyxsaTana je oanyuyuBarse HNAp. 0: pag-
HOM BpemeHy, 3apajama pajHuiHa, roAvillbiM OAMOPUMAE, 3aCHWBAaHY
M NPecTaHky paaHOr OAHOCA Hao 1M APYrUM NpaBuMa W AYHHOCTUMA.
(Dabpuunm HomUTETH BuNn Cy OAroBOpHM HaKo 2a yHanpehewe npo-
M3BOAHKE TaHO W KOHTPONY Y CBMM rpaHama npuBpeaHe JLenaTHGCTU.
[pojerTtom ypeade 0 pagHWYHO] KOHTPOAW YCTAHOB/LEHA je pagHuuKa
HOHTpONa Npou3BoAHE W pacnojene npousszona Hao jeaHa o mepa
BGopbe npotus, Tapa peanHo noctojehe, ONACHOCTW EHOHOMCKOr pa-
cyna. [lpaBo yyewha y o3HaueHOj KOHTPOAUW NOpes cuHakKaTa, cosjeTa
PagHUYrUX adenyTtata W Apyrux umann cy u rabpuyHo-3aB0ACKUM KO-
MuTeTH. lNpPBEHCTBEHO Ha OBOj OCHOBMW, PaAHWYKO] KOHTPOAWM, peanHo
Ce€ A0WN0 A0 PafHWYKOr ynpas/bakba Yy COUWM OCHOBHUM WHAYCTPU)-
CHUM rparama.

Ha ocHOBY HKOHUM3HO pasmoTpeHux JlerbWHOBUX TEOPUjCHUX CTa-
BOBa O pagHWUYHOM yrnpagjbatby NPUBPEAOM U HUXCBOj NPUMEHU Yy ApY-
WIEEHO] Mnpakcu — UCTUHA Y penaTuBHO BP0 CrpaHUMYEHOM BpEMEeH-
CHOM nepuopy, TohoM u nocne Owxtobapciie pescliyuuje — mose ce
3arbydnT pa je JletsMH 3actynac y noTnyHOCTM MAapPHCUCTUYKW HOH-
UENT pagHuuke camoynpase. MelyTum, €HOHOMCHM W ApYrK YCNOBM
HapakTepPUCTUUHM 34 NOYEeTHU MNEepuo] eraucTedHumje npsor couwuja-
ANCTUYMHOr ApywiTBa yTUULAanM cy Aa ce jow 3a mueora JlewuHa, no-
cebHO HacHuje, PpaAHUYHO CaMOYMPaB/LAKE 3aMEHW EeTaTUCTUUHUM
HOHUENTOM ynpas/barka NPUEPELOM. ;

Maeja camoynpaesbarba, TEOPUJCHY YTemes/beHa y AenuMa HKaacuika
Maprcuama, nop ytuuajem OxtobDapche pesBoayuuje [O0MHMB/baBa pea-
Nn3aumjy y ApylWTBEHO] NPaKCU MOjeAUHUX EBPONCHUX 3emama nochne
| ceerckor parta. OHa je Ttakohe Guna npeamert Teopujcie aHanuae
Y paposumva octanux cnepbeHura knacuHa mapHcuama. Os3aHorbEHeMm
APYLWTBEHOr camoynpas/batba Hao OCHOBE APYLUITBEHO-EHOHOMCHOr ype-
Hetsa CMOPJ mapHcHcTUUYHM MWOEJHO-TEOPUJCKRU KOHUENT pajHuuKe ca-
MOynpase pobuja penatuBHO HajNOTNYHUjy NPaHTUYHY MNPUMEHY M Ha

8 Ibid, crp. 67—68,
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TOj ocHOBM oparosapajyhe Teopujcho yonwTtasarse. Morpe6y obpaso-
BZFbA  PAAHWUYKNX CaBeTa, HAo OpraHa ynpaebara WHAYCTPUJCHUM
npeayzehuma — Koju cy takohe cmatpanu 3HavyajHuMm obamrom Bopbe
PanHuiKe Hnace 3a couujanu3am HarnawasanM Cy MO3HATH MapHCUC-
THYKKM U Apyrk mucauoum Hao Hnp.: Kapn Kow u Posa Jlyncembypi
y Hemauroj, AutoHnmo Tlpamwmn y Wranuju u bhephi Jiyhau y Ma-
hapckroj.

OcHusay wuvanujaHcke HKomyHucTuune naptuje AHTOHMO [pamiuu
CMaTpa pajgHW4He caBeTe 3HauyajHUM opraHuma pasHUYKOr ynpaB/barha
NOAPYLWTB/LEHUM CPEACTBMMA 3a NPOU3BOAY M ocnobohersa pagHu4yHe
Knace oj csahor oOGauHa HajamHMWTBA. FbUXOB enoxanHu 3Hauaj pe-
medHo u3pamasa HapouUTO HOHCTaTauujom pa ysohere ,pagHUYKMX
cosjeta y ¢abpuuy npeacraBma BenMuaHCTBEH Xuctopujcuu porafaj,
NnoYeTak HOBe epe y XUCTOpUjU sbyacior poaa,' '

Po3a JlykcemOypr, WUCTaKHyTU MapKCuMCT u uaeonor paaHuyKor
noxperta, takohe je yHasausana Ha TecHy nosesaHocT AWKTalype npone-
Tapujata ca AeMOHpaTuMjoM. Y pasHUUYKUM CaBeTUMa Buaena je He
camo cpeacTtBo (MHCTpymMeHT) Beh u uum pesonyunoHapHe BGopbe
pagHu4Ke Hnace. Y oBOM c©MuUcny je eH cTas, namelly ocranux,
34CHOBaH Ha MapHCMCTMYKOM 3axTeBy aa ocnobohemwe pagHuuKe KAa-
Cé Mopa DUTU HEHO BNACTUTO AENO0, M3pameH KOHCTaTauumjom: ,Mcro-
PUjCHKM je 3apartak nponetapujata aa CTBOPU, Hapa OCBOjU BNAacT,
ymecTto rpalaHcry COUMjaNUCTUYUKY AEeMOKpaTujy, a He Aa oacTpaHu
CBary Aemonpatujy ... CoumjanmcTuuka AemMoKpaTUja NOUUHbEe WUCTO-
BPEMEHO Ca yHuAarbem KAacHOr ApywTBa W U3rpasH-0oM coumjanmama.
MNounte y TpeHyTHy ocBajarwa BnacTu 04 CTpaHe couujanucTuyke
naptuje. OHa Huje HMWTaA Apyro Ao AWKTaTypa nponervapujarta ... Anun
OBa AuKTaTypa mopa OWTW aeno Hnace, a He jegHe Mane Boaehe ma-
FUHE Yy WUMEe HKiace, Tj. OHa Mopa cTajaTu Noj HOHTPONOM LEenorynHe
JABHOCTM W NpoOU3UNA3NTU M3 pactyhe nonutuuke ceectu HapoaAHUX
mMaca."!"

bheph Jlynay cmartpa pagHuuHe caseTe 3Ha4YajHMM OpraHuma Knac-
He Dopbe. MNMpu HOHUUIHOM yHasumearby Ha cywTuHy JlyHauese pena-
TUBHO NOTNyHE aHanm3e pafHMYKUX CcaBeTa Hao O0DNUKA EeHOHOMCHOI
M noautuukor ocnoboliera pagHuuke unace aoBOMBHO je wnycTtpartusas,
Y HW3Y ocTanux, crtae: ,PeBonyuuoHapHu paaHUuKu caBjer ... jenaH
je oa obGauka HojuMm ce cBuject nponetepcke Hnace Be3a npecraHKa
bopuna op ceor nocrausa. Hberoso MnocTojarse, HeroeB cranHu paszBu-
Tak NoOHadyjy aa ce nponerapujar Hanasu Ha npary csoje BnacTturte
CBWjecTM u Tume Ha npary nobjeae. Jep, paauuukm je casjetr nonu-
TUHHO-NPpUBPEAHO NpPEeBNafaBare KanuTankicCTUUYHOr ocTBapema. ‘12

Ha ocHoBy penatuBHO KOHUM3HMje ananuze (c ob3upom Ha npu-
poAy OBOr pajsa) MapHCuM3Ma Hao WAejHOr W TEOPUjCHOr M3BOpa camo-

1A, Gramsci, ,,Ordine nuovo“, npema Haerony ap Ilpexapara Bpanuuxor,
Teopujcka ocnosa uaeje o camoynpasssamy, v 36opuuky: Teopuja u npakca
CamoynpasJearba y Jyrocnasmjyu, Pagumuxa wramna, Beorpan, 1972, crp. 147.

It IlmTnpano npema HaBogy Ap JbyOime Mwurpoemha, Camoynopasmame
1 ,nmgm'rypa nponerapmjara, , CaBpemena agMuHMcTpaunjat, Beorpan, 1980,
cTp. 28.

12 Beph Jlykau, IloBmject 11 KnacHa ceject, ,Hanpujen“, Barpes, 1970,
orp. 144,
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yripaBmarba Hajipahe OGucmo noHcTatosanm (3anmyuwnu) ga ce upeja
camoynpasmbarba paha, y embpuoHy, 1 npe MapKCUCTUYKOr HoHuenTta
camoynpaee npoussohaua. Mehytum, y aenuma Hnacura MapHcusma,
nocebHo MapKcoBOM Hay4yHOM pajy TEOpMjCcHM je dpyHAMpaHa aHa-
AM30M NPBEHCTBEHO HpaThOTpajne ApyuwTBeHe nparce [lapuche Ko-
MyHe, Heycnene nponeTepcKe peBonyuuje, 4duje je npasTuuHe peayin-
tate Mapic sucoro ueduo. Y JlembuHoBum genvma uieja camoynpas-
narba je Taxsofle MapHCUCTMUYKKM TEOpPWjCHW 3acHOBaHa W oOcTBapeHa
y npaxcu npeux pgada OutobBapcke coumjanucTuuxe pesonyunje. lpe-
Ma TOME, Ha OCHOBY NpPeAMeTHEe aHanu3de Yy UENWHW Hao HajonwTtujn
MOH{E CE M3BECTM 3aK/bydaH: camoyrnpase/bakbe — KOje Yy CaBpeMeHOoM
coeTy, nopefeno ca napTuumMnaumjoM W ApYruMm Bugosuma ydyewha
pagitMea Yy ynpaembarey MPOU3BOAHKOM TNpeacTaB/ba Hajpa3BujeHuju
oBAMK pagHuiHe camoynpaBe — WMa CBOj MWMAEJHO-TEOPWM|CHKU W3BOP
y Hay4HOM COUMjanu3My ¥ Hao TaKBO je MHTerpanHu Neo0 MapHCUCTUYKe

NpYLITBEHE MUCAW.
Cranoje M. IIETPOBHER

LE MARXISME — SOURCE THEORIQUE DE L'AUTOGESTION

— Résume —

Dans ce travail relativment concis analysé le marxisme en toul que
source theorique de l'autogestion. Il est démontré que deéja les penseurs
du 18e siecle, plus specialement — socialistes utopique expriment la vision
de la communauté humaine fondée sur l'autogestion. Elle prend sa forme
théorique et scientifique dans la conception marxiste de l'autogestion ou-
vriere exprimée dans certaines oeuvres de Marx, d'Engels ¢t de Lénine.

Concretisée pour la premieére fois durant la Commune de Paris, con-
sidérde par Marx comme une société socialiste avec le travail libéré réalisé.

Dans son ouvrage «La guerre civile en France» il identifie 'autogestion
ouvriere avec la libération économique du travail. Dans d'autres oeuvres
de Marx et certaines d'Engels et de Lénine — particulierement dans «Anti —
Diring» et dans «L’Etat et la Revoluticns, la notion marxiste de lauto-
gsestion et aussi inhérente comme celle de la lutte des class, de la dictature
du proletariat, du dépérissement du 1'état, du role secial du travail, de
I'aliénation et de la désaliénation.

L'attention est brievement attirée aussi sur la formation de conseils
ouvriers dans certains pays eurcpéens aprés la premiére guerre mondiale
ct sur ses fondements thdorigques dans les oceuvres d'autres marxistes
comme Rosa Luxemburg ou Antonio Gramsi et bien d'autres encore.

Dans une suite de constatation fondée sur l'analyse thématique, la
conclusion la plus générale est faite: l'autogestion forme la plus developée
de la gestion ouvriére comparée a la participation et a d'autres aspects
d'activités ouvrieres dans la gestion de la production du monde contem-
poraine, elle a sa source théorigque dans la socialisme scientifique et elle
est la partie intézrante de la pensée sociale marxiste.
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MPUBPELHO IMPABO

NMPABHWU 3HAYAJ ONWITUX YCJIGBA [MOCJ/IOBALA

Mon onwTuM ycnosBuma nocnoBarba noapasymesalieMo y 0OBOM
ynauky oapenbe (knaysyne) uoje je yHanpepg, yTEpAWAa jegHa opra-
Hu3aumja yApymeHor paja unu Apyru oBauKk yapysuBarha pasa u
CpeacTasa, Kao ycnose noj kojuma Re 3aHmyuuBatM yrosope ogpe-
fene spcre ca Buno Kojum 3auHTepecoBaHuM nuuem. Huje o0a 3Ha-
Yaja y HakBOM ce 00AMKY TaKkBWM ONWITHM YCAOBU nojasieyjy: na nn y
Eldy HOMNNETHOr TEHCTa yroBopa y Hojn camo tpeba yHveTu cacrtojHe
HOjM Cy O4 3Hauyaja 3a CBaHW nNojeluHM npasHu oaHoc (o3Hauere
Apyre YroBopHe cTpaHe, Ha npuMep), y BuAdy HIay3yia HKoje oy
OAlWTamMnaHe Ha noneljuHu yroesopa, y Buay nocebHe Hibuikuue, Y
BUAY Haay3yna Koje ce npuuspuwifyjy y3 nucmMoHuM TeHcT yrsopa, vy
otuay obaBelwlTera WU3BEWEHOr Yy MPOCTOPUjM Y KOJOj Ce 3aHmydyjy
yrosopu opnpelieHe Bpcrte, Hao ueHoeMuK uam Tapucha u cn. Huje,
Tavohe, ox 3Hauyaja Aa nu je opraHmM3auuja yapyseHor paja cama
npunpemuna TEHCT ONWTUX yclnoBa NoCAOBara, WA je oanyyuna Aaa
CE Yy CEOM nOcChoBawy npuapmasa ONWTHUX yCNoBa fnocjioBara Hoje je
npunpemMuiia HexHa ppyra opraHu3aunja, Komopa uauM nNocnoBHa 3ajea-
Huua. Oanne, noa onwTUM YCAOB!Ma Mocaosarea noapasymesahiemo
Yy OBOM YnaHHy ONLiTE YCNOBE NOCHOBIHA Y HajluupemM CMWUCAY peul.

Y oBom cmucny ynotpebied je oBaj TepmuH Y ynavy 142. crae 1.
3akcHa o obauraunonnMm ogHocuma (y pamem TeHcty: 300!, Koju
FOBOpWM O ONMWTUM YCNnoBMMa HKoju cy oapehedn og crpade jeaHor
yroeapaua, ,.6buno Aa cy cagpwmianu y chopmaarHom (tpeba: dropmynap-
HoM — npum. W. J.) yroeopy, Buno sa ce Ha bUX yrosop rio3usa.

OBaKo WKPOKO cxBaTare ONIITUX YCACBaA NocnosBarba npuxsahieqo
je u y uspaenciom 3akoHy o jeaHooGpasuum yrosopuma og 1964. ro-
AuHe, Hoju y unaHy 1. oapefyje: .Y osom 3akroHy ,JeaHooBpazuu
yroBop” 3Haum yroBop o wucnopyuu pobapa wvnu ycnyra y Kome cy
CBe wunn Here Hnayayne Owne yHanpes yTepheHe oa cTpaHe nuua
unu 3a nuue Koje wucriopyuyje nobpo wnu yenyry (oso nauue he ce vy
Aa/beM TEHCTY HasuBatu  ucnopyqwnan,’) ca uwbem jga ce oapeau
CaapiinHa MHOHIMHE YyroBopa usmelly wcTor wcnopysuoua W ADYrux
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mua uunju Gpoj man MAEHTUTET HUCY ytephesn (opa nuua he ce y
Nla/b8M TEHCTY Ha3vusatu SHynum)

Cnuuna aecuHMumMja ONWTUX ycnoBa nocioBaka Hanan cé wu 'y
§ 1. 3akoHa CP Hemauke o ypefjewy npasa onuwrtux ycaosa nocio-
parea: ,OnwTM yCnoBu nocnoBarba Cy yHanpea thopMmynucann ycnosu
yrceopa 3a Behin Opoj yroBopa Hoje jeana yrosopHa CTpaHa (KOpUCHUK)
nocTas/ka APYroj YroBOPHO] CTpaHu npu 3ak/byuery Yyrosopa. Cse-
jeaHo je pa aum oapenbe cauntbasajy nocebHo W3ABOjEHN CcacTaBHH
AE0 YOropa WiW Cy Y Cam TEHKCT yrosopa YHeTe, HONWKM WM je obum,
y KOjOj BPCTWM nucMa Cy peaurosaHe W HaHhsy chopMy wma yrosop'.?

3a onwTte YCAOBE TNOCAOBatbA HapasTepUCTMUHO je Aa Ce Ha
DCHOBY HMWX YFOBOp 3aWibyuyje, Gap no npasuny, y Hajsehem Opojy
cnyuajeBa, De3 nperosaparba. Opranv3aunja Hoja ce y CBOM NOCNO-
Barby KOPWUCTW OMWTUM YCNOBAMA MOMME KMMaTn HEKOJIMHO TUMNosa
TaKBMX YCNOBa, Ynja ce caapwuHa Marbe UnM Bullie pasaunyje, namelhy
HOJUX 3AUHTEPECcOBaHO AuUe MoHe naabpat OHE YCNOBE KOju MYy
¢ 0B3MPOM HAa OKOJHOCTU HOHKPETHE cuTyauuje Hajbosme oaroeapajy.
Anv, U y TAHBUM Chy4yajeBuma yrosop ce 3an/byuyje Des nperosapama.
Camo M3y3eTHO opranu3auuja woja je objasuna onwite ycnoge nocno-
para NpuxBata Aa NOBeAe Nperosope 0O MoaudmKaumju nojeanHux
Knay3yna OMWTUX YCAOBA, C TUM Aa y Norneay CBUX Apyrux Aenoea
ONWTUX YCRAOBA 3aMHTEPEcOBaHO JAULE Mopa npuxsatutu Te ychose
OHaHBW KakBu cy, unu yrosop Hefie Butn 3anbyyeH.

360r Tora ce Halua pasmartpara Hehe OAHOCWTM Ha cnydajese
y Kojuma cy BofjeHn Nperosopu O CaApHuHu yrosopa, na Cy ce yro-
gapaun cropasymenu Aa t.uxosa npaga w obGasesze Dyay peryaucaHu
npema TEKCTY oApeljeHux OonwTuX ycnoBa, ymecto Aa Camu dropmy-
NULY TEKCT yroBopa. Takeu cnyvajesd 3akmpyderba yroBopa HUCY H#W
Mo 4YeMy HKapaxkTepucTuuHu, na 3aTo He 3acny#yjy HeRry nocebHy
namiby

OBMX HEHONWKO HanomMeHa O TOoMme WTa nojapasymMeBamo noa
ONWTUM yCnoBMMa nocnosata Guno je moTpebHO yumHUTM, n TO geh
Ha caMOM MOYeTHy pasmarparba O MpaBHOM 3Hauajy OnuiTuX ycnosa
nocnopatba, paaun tora aa btu Bunn OTHNOHEHU moryfin Hecnopasymu.
Jep, nojam OnNwTUX YycnAoBa noOcCAOBarba MOMe outn cxsaheH, Haro
Ham TO NOKazyje npaBHa Teopwuja, ¥ 3HATHO YHE. Tako, Ha npumep,
npoch. MonawTajH cmatpa aa Tpeba npasHo PASrPaHUYNTU TUNCHE W
ANXE3VOHE YrOoBOpPE Mako Ce M Yy HhiMa Hanase OonwTw yCcnoBW no-
chosamwa. Tlpema HEroBOM MWLWILEHY TUNCKM YrOBOPW Pasnuryjy ce
OA aAXe3auoHux, a jedHu u apyru oa onhnx ycnoea nocnosatba Y
NpasHoO-TEXHUYKOM cmuchny .

Y MHOrMM NPUBPEAHUM AEenartHOCTUMa WHPOKO Ce HopucTe OMNWTH
ycAOBYM nocnoBarba. Vima v TakBnx AEenarHOCTM y Hojuma ce yroBopw,
Kao npaBHu 00nMK oDaB/barka TUX AENaTHOCTH, WCH/LYYUBO 3aH/by-
uyjy HopuwhereM oapeljeHnx onwTux ycnosa nocnogarba. Taksa je,
Ha npuMep, AEnarHOCT ocuryparsa. Y Beau ca OnuTuM YyChoBuMa

1 TIpesox osor 3axona ofjaBiseH je y waconucy ,CTpany HPaBHU KUBOT",
opoj 68—69.

? TIpesos oBor 3akona ofjaBibeH je ¥ 4dacomnmey LCrpasy OpaBHM JKMBOT',
Gpoj 100.

3 Tonmwrais, ap A., ,JIDHBPeAHO YIOBOPHO NPaBo™, 3arped, 1974, crp. 35.



nocnoBarka nNocTaB/bajy ce OpojHa mpaBHa nuTarba: Kako OonwuTH
yCNnoBu nocnosawa yTudy Ha cnobopay yrosapatba, kKaksa je npasHa
npupoaa OMWTMX YCNOBa NOCA0Bakka, Hako Tpeba Tymauuth onwTte
ycioBe TOoCcnoBaka, HOHTPONa OnwTWx YycnoBa MocioBarka nyTem
YyNpaBHUX WNM CYACHMX OpraHa, 3akOHCKa orpaHuuetba y norieay kna-
y3yNa KOje OnwTu YCNoBWM HE cmejy Aa caapie.® Y Hawoj npaeHoOj
TEoOpMju nNuTawMMa Hoja ce nocTas/bajy y Be3W Cca onuTum ycnosBuma
nocnoBawa noceehyje ce 3HaTHa nawitba.

MpeaMeT Hawmx pasmatpatba y 0BOM unaHHy Guhe camo jeman
netak M3 0OBE WMpOKe npaBHe npobnematuke. PasmoTpuhemo Rrakas
je npaBHW 3Hauaj ONWTUX YCJOBa MocnoBaka Yy BE3M ca 3aHnby4detbem
n AejcTBOM YroBopa; Kakea To npasa w obDaBesde, WHCTUTYUMOHaNHO
nocmartpaHo (Ge3 o63upa Ha BpPCTY yrosopa y nutarby), cTBapajy onuTu
YCNOBW nocnoBama. lpakca HaMm CBAKOLHEBHO NOHa3yje jAa OBO nu-
Tarbe 3acnymyje na My NOCBETUMO NMaHiHY.

AHannaa oprosapajyhux oppepaba 300 u cyAcHe npasdce nNoRa-
ayje ma ce MOMe roBopuTW O fABe BPCTe AejcTaBa Oonwiux ycnoea
nocnoBatrba Yy norieay yropopHux opgHoca. C jeaHe cTpadHe, onwTuv
YyCNOBM MNOCNOBarba NpefcTaB/bajy MNOoHYAY 3a 3aribyvere Yyrosopa.
C Japyre cTpaHe, ako je 3auHTepecoBaHO nuue NpuxBaTtuio TaKBy
MOHYAY, ONWTW YCNOBWM NOCNOBaHa MNocTajy cacTaBHW Ne0 3aHiby4eHor
yropopa. ¥ cHaagy ¢ TAM UWU3BPWEHaA je W cucTtemarudaumnja fabux
nanarawa.

ONWwTK YC/AOBWU TOCHNOBAHKA HAO NMOHYOA 3ZA SAKR/bYHERE
YTOBOPA

Y Onwtum y3aucoiia 3a npomert pobom,” ysadHca bpoj 32 craB 2,
6uno je oapeheHo pa ce onwTW YCA0BK MNOA KOjUMa MoHyAwWAal, HYZLM
3ak/myuere yrosopa, bea obanpa y KoM cy obnuky patm, cmatpajy Hao
reHepanHa rnoHyda 3a 3akmkyderbe yoBopa. buno Koje nuue MOoe
NpUXBaTUTWU TavBY reHepandy nouyay, u cmartpahe ce ja je yroeop
3aumyuver (ysaHnca 6poj 32 crae 1).

Ynan 33. 300 caapi:1 cnenehe npaswuno: [llpeanor 3a 3anby-
yere yrosopa ydumeH HeoapeheHom Opojy auua, HOjU canpiHi butHe
CacToOjHe yroBopa 4Yujem je san/byuderby Hamer-eH, Baru Hao noHyaa,
YHONWMKO APYKYMje HE MNPOoM3Aaiu M3 OHONHOCTU cliyvyaja uan obuuaja’’.
HomenTtatopn osBe oapenbe 300 cy carnacHu na TakaB npeanor aa
3ak/byUerbe yropopa Hoju je yuumsen neogehenom bBpojy awvua npea-
cTasbajy M OnNwTH ychnoBu nocnosatsa.® Mome ce, 3ato, pefin aa je
300 vy cywTtuHu, maga He w npema ynotpebmenocj chopmynauujn,
npeyseo npaBuio O OMNWTWUM YcnoBuma TiocjoBatka Hao NoHyhwu 3a
aanmbyverse yrosopa koje ce Hanazuno y Onwtum y3aHcama.

4 ¥V porseny OBMX M CHAMUHMX OuTaksa B. Buaye, ap J. ,,Onmry yCJIOBH
chopmynaprux yroesopa‘, Beorpan, 1976.

5  Ca. mmer <OHPJ, bpoj 15/54.

8 ITepouh, ap C. .Onmra nouayaa™, KOoMeHTap y3 Hiaasd 33. 300,
~Komenrap 3axkoHa 0 OOIMranoHmMM oaHocKMMma', KibMra npea, Topey Muaa-
HoeBaly 1 Kparyjesan, 1980, ctp. 201: Opammuk, ap M., KoMmMedTap ¥3 MCTH
ynaH, ., KoMmMeHTap 3axkona o oOb0AMrauMoOHMM OJHOCHMMA™, I, Beorpaan. 1980.
cTp. 122.
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Y Bes3n ca OBMM LEJCTBOM OMNWTUX YCNOBa NOCAOBara NocTae/ba
Ce HEeHOAMHKO NpaBHUX NuTaka. To cy:

al ycnoBwu HKoju wmopajy OuTtu uchiyreHw pa Bu omwuTth yCnoBu
nocnoBakwa nNpeacTaBbain NMOHYAY 3a 3ak/bydeHe YroBopa,;

B) momawaj nNoHyne Koja je wapareHa y onuwium ycaosBuma rno-
ClOBaHa;

B) cinydajeBn y HOjUuMa ce ONWTWM YCNOBKW NOcnoBarka He cmartpajy
NOHYACM;

r) HauMHKU Ha Hoje mome BuTtm npuxeahena nNoHypa Hoja je napo-
#erna y obDAnKRY onwTux ycnosa Nocnoeama.

CBaKko 04 OBUMX nNuTara 3acnymyje pa byae Onane pa3mMoTpeEHO.

(a) CBaka noHyza 3a 3ac/byuerhe YroBopa MOpa WCNyHaBath
oapehexHe ycnoee.” OnwTi yCNOBW NOCADEara HWCY Y TOM NOTAeny
nayaeTtak. Anu, y nornehy HEKUX YycaoBa KOje Mopajy WUCNyHhaBaTtu,
ONWTKU YCNOEWM Ce pPasfiMhyjy 04 OPYyrux noHyaa.

MpBo, oNWTK YyCNOBW NOCAOBarka MNpeAcTaBibajy NOHYAY 34 3aHiby-
YEH-E& YroBopa camo ako cy cbjaemeHn Ha yobuyajedum HaumH. Oapen-
Oy y TOM cmMmucny cappii dnad 142, cras 2. 300. lNocebHo y Beawn
ca NPeso30M MYTHUMKA enesdnumiiom uvnan 8. 3akoHa O yrosopuma o
NnpeBo3y Yy menesaHnuykom caobpahajy® ogpehyje na je npesosunau
AyiiaH na pen Boke objaBn Ha yobuuajern HauuH, a M3BOA4 M3 pena
ROMHIILE A& MCTakHe Ha BMOAHO MECTO Y CBaHoj CTaHKuM OTBOPEHO] 34
NPEBO3 NYTHUHA,

OnwTtK ycnoeum nocnoBawa MOpajy OuTu AOCTYNHM cBaHom 3a-
MHTEpPECOBaHOM nuuy aAa Du ce OHO MOrN0 M3jacHUTW Aa N UX Npu-
xpata. 306or Tora, aMo jenHa opraum3aaunia yapyseHor paga penoBHO
y CECOM nocnoBawy HopucTu capeheHe dopmynape yroeBopa wau THn-
CHE Hhaysyne, anu ux Huje objasuna m yuuHuna AOCTYNHEM HEDAPS:
henom Rpyry nuua, He MOMHEMO cMaTpaTty 4a je yuyuHuna ToHyAy 32
3aH/byuebe yrosopa. 3anHTepecosaHo Auue He OW MOrno u3jaBuTy
Aa NpuXBaTa 3ak/byyerbe yrosopa npema Taksum HeobjaB/mseHuMm ycno-
PMMa nociosara. Jep, opraHn3daunja yapymeHor paga u Huje objasuna
TaMBe onuiTe ycioBe nocnoBatka 3D0r tora WTO HE Menm ga oHW umajy
NpasHO AEJCTBO MOHVAE.

da nnu je opranmsaunja yapysieHor paga objasuna wawm  Huje
objaBuna onuwiTte ycrnoBe nociocBarka, Tpeba ueHuTu npema obuuajuma
Koju Bame y oapeheHo] npuwspeaHoj AeNaTHOCTU.

Unyctpoeahiemo 0OBO MULbEH:E jeAHUM NPUMEPOM W3 MOMOPCHOT
ocuryparsa. ¥ obnacTty NOMOpCHOr ocuryparba noctoju moryhuoct pa
Opon v poba Byany oCuUrypaHu MNPOTUB BPRPAO PASNUUUMTUX PaTHUX W
NOAUTUUKUX PU3MKA. Y Ty CBPXY HOPUCTW CE BUWE TUMNOBa YroBOpHWX
Hnayayna ca pasauuituMm obumMom ocurypasajyher norpuha. Cropo
CBW OCUTypaBauuM Yy CBETY HOPWCTE Hhaysyne 3a ocuryparse 04 paTHWX
M MOAUTUUYHMX pr3uKa Koje je npunpemuo MHCTHTYT NOHACHCHUX ©OCH-
rypasaua.’ Mehyytum, op ocurypaBaua ce HEe MOMe 3axXTeBaTtu A3
NpUMNY Yy ocuryparke oOumno Koju 0popn, 0oHOCHO BMI0O HOjY NOWWBLRY
v3 obum noupuha wroje npeacwhajy oBm ycnoeBu. Momwaga OM ce ocu-

7 Papmuwuhk, ap J., ,ObauraumcHo npaeo’, Beorpaa, 1978, crp. 79—81.

8 Ca. auer CDPJY, Opoj 2/74.

# Institute War Clauses, Institute Strikes, Riots and CGivil Commmotions
Clauses, Institute War and Strikes Clauses g,
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rypatbe pobe oA paTHUX W NOAUTUHHUX puanika 3a nyToBarbe A0
oapeheHe nyke, ¢ 0063upom Ha cTame Y TOj Ayun, NMPOTUBUAOC jEAHOM
ofi OCHOBHUX Hauyena ocuryparba — Ha4eny HEU3BECHCCTH CCcTBaper.a
puU3KHa.

Apyro, onwiTe je npasuno Aa MOHyAa Mopa M3pamabati 030UBHY
HaMepy nNoHyauoua Aa 3anbydun yrosop oapehene capprunHe. Anm,
Kaj je NoHyja 3a 3aKbydere Yroeopa u3pameHa y obDNAMKY onwTHUX
ycnosa nocnosarba, OHAa je oeaj ycnoe be3s gHa4daja. Cama 4YurbeHula
na je opraHuMsaumja yApyHeHor paja objauna Ha yobuuajeHn HauuH
onwiTeé ycnose MocnoBarba jaCHO U3pamasa HeHy HaMepy Aa 3an/byui
oppeljeHy BpcTy Yyroesopa ca BUNO HOjUM 3aWHTEpPEecoBaHWM NUUEM.
Mnu, HEWTOo APYHUYMje pedveHo, opraHusaumja yApymeHor paja hkoja
je na yobuuajeHu HauuH objasuna onwte ycnose nocaoBarba HE ou
MOrna LOHa3uBaTh Aa tkeHa Hamepa Huje buna na ynyrn noHyAy 3a
san/byuerbe yrosopa Owio HOM 3auHTEPECOBAHOM JULLY.

Tpehe, y noHyan mopajy butu o3HaueHn Ceu DWUTHWU cacTojumn YroBo-
pa uMjeM je 3aribyyetby OHa HamerbeHa. MehyTtuMm, Haa ce Hao noHyAaa
nojas/byjy ONwiTW YyCNOBW MNociosara, OHAA OBO ONUITE npasuno TpnNu
auaTHa ybnamasara. OnwTn ycnoeu nocnoBarba HE MOpajy caapiartu
cee BUTHE CacTOjke yroeopa Hoju CEe Ha OCHOBY HWX 3an/byuyjy. Ha
npumep, jesaH oa OuTHux cacTojaka yroBopa O OcCuryparby je O03Ha-
yewe OcurypaHe cTBapu, OAHOCHO oOCUrypaHor Jauua. Ann, oeaj ca-
CTOjaK ce He Hanasu y ycnosuma ocurypaka, Hero ce yHocu y no-
nucy ocuryparba (unaw 902. cvas 1. 300). Ycnoeu ocuiyparea, no
camMoj MpWUPOAM CTBapu, TMOWTO CYy HaMerbeHW 3a perynncame CBux
oaHoca ocuryparka oapeheHe spcTe, He Mory Aa cajapHe HOHRPETHO
o3HaYere ocurypaHe cTBapu, OAHOCHO ocwurypaHor nauua.

3ato ce Mowe pefin ga onwTv ycnoBy nNocnosama, Kao NOHYAd
3a 3aH/byuyerhe 'yrosopa, Mopajy fAa cajpiie camMo OHe buTHe cacTojHe
npeanoMeHor yropopa Hoje ¢ ob3upom Ha CBOjy BPCTY W BpPCTY Yro-
BOpa y nuTaky mory aa caapike. Ny Tom norneny MepoiasHu Tpeba
aa Oyay obuuaju y oapeheroj mpuBpeaHO] AenNaTHOCTH Y HOjo] ce
YrOBOPW 3aRr/bydyjy Ha OCHOBY ONWTUX Yycnosa MocioBarkd. Yobuua-
jeHo je, Ha npumep, Aa ONLiTW YCAOBAX 34a npoaajy pobe He cajpHie
HoAMuUHY pobe, Hero ce HonuuuHa pobe oapelyje NpUIMKOM 3anby-
yer,a yroeopa.

360r Tora nojeAuHK Haww NpasHWU TeopeTuvapu cmaTtpajy Aa
NOCMAaTPaHO 4YWUCTO TEOPWUjCHKU , reHepanHa noHyaa' jow Huje nodyaa,
jep He caapikm BuTHe enemeHTte yrosopa. lpema HUXOBOM MULILEHY
,FreHepanHa noHyga'' je y cTBapu no3uMB Ha CTaB/batbe MOHyAe MOA
YCNOBMMA KOju cy aatn.'” MehyTtum, 0BO cxBaTarkbe HEe MOMemo npu-
XBaTUTU jep HEe BOAM pavyHa O TOME WTa Ce Aewasa y TPancu. Han
3aMHTEpecoBaHo NuLe W3jaBu fa npuxsarta onuTe ycnose rnocnoBarba,
yroBop je 3axmyuedH. Op cTpaHe npuBpenHe opraHusaunje Hoja je
nounpemMuna onwiTe YChoBe nocjioBarba HUje notpedaH suiue HUHAKAB
nouxsar. MHave, ako 61 obBjaB/meusare ONWTUX ycnoBa Tpetupann Hao
No3MB 3avHTEpPEecOoBaHuMM JnuuMMa fga YyuuHe nNoHyAy 3a 3ad/byHetbe
oapehede Bpcre yrosopa, To Hm 3Hauuno pa npuBpeAHa oOpraHv3a-

10 Kanop, ap B. u ILlapuh, ap C., ..Yrosopu pobHOr mnpomera’, Beorpag,
1979, ctp. 59.
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uuja woja je obBjaBuna Takse ycnose MOME noHyay oabwutu, a 170 He
Gu Guno y cknapay ca notpebGama caepemMeHor nNpuBpeAHOr npomeTa
aGOr HOjUX CY M HacTanu ONTU YCAOBW NOCNOBaH-a.

(6) Y noraeay jAomawiaja noHyae Hoja je wuspamena y oOauny
ONWITUX YCNoBa nocnosarba, NpasHU TeopeTuHap obuuyHo uctuhy pa
je TakBa noHyjpa onuwTa " ctanHa.'' OnwTocT OBE NOHyae O3Ha4YaBa
weHn npoctopuu aomawaj. Osa noHyAa je onwTa y norneay rheHux
aapecaTta, Aakne y noraeay nvua Hojuma je ynyheda. Ona je cranna
WITO CE TWYe HEeHOr BPEMEHCHOr Barmetba.

OnwTOCT NOHYAE HOja e u3pameHa Yy oBnauKy onwTtux ycnoea
nocnoBarka orneaa ce y Ttome wTo je oHa ynyhena HeoapeheHoMm W
neorpannuyeHom 6pojy nuua. CBako 3auMHTEPECOBaHO Jule MoMe aa
NPUXBaTW Tassy MNOHYAy.” AnW, y ONWTUM yCnoBuma mory y TOM NO-
rneay 6utw npepasuhexa u oapehena orpanuuersa. Tako je, Ha npwu-
Mep, Y Halum ycnosuma 3a ocurypare nuua oA nocneanua Hecpeh-
wor cnyuaja oapefieHo aa ce MoOry ocuryparm camo auua OA 15 mo
70 roamna crapocTtu. lpu Tome, AyweeHo OonecHa (cnaboymHa »n Ay-
lWWEBHO OfpaHnyeHa nuua) cy anconyTHo necnocoOHa 3a ocurypatbe."
[arne, nuue crtapwje oa 70 roanHa He 61 Mmorno 3atpamutu aa byae
ocurypano, bap He y3 oHaj obum nokpvha Koje ocurypasa4 wHaue npy-
#a OCWUTypaHuMm auuuma.

36or Tora 6m Tpebano pehun aAa ce oNWTOCT NOHYAE Koja je uapa-
wieHa y oBnMKy ONWTMX ycnosa nocnosarba orneAa y Tome Wio je oHa
ynyfieHa CBakoM 3aMHTEpPecOBaHOM JIMLLY KHOoje ucnysaea ycnose ojape-
herHe y TMM OMWTUM YCNOBUMA.

YV Beau ca nuTtamkem Koje ynpaso pasmatpamo Tpeba yxasatu Ha
jeany npecyay paHujer BpxosHor cyaa Jyrocnaeuje u3 1967. roguHe.
Y T10j npecyan BpxosHwn CyA Jyrocnaeuje 3ay3eo je cTas Aa ocurypa-
rajyha opranusauuja Huje y obaBe3n aAa 3aH/bydyn YroBOp O OoCUryparky
ANOAOBa M yCeBa 04 nonnase Kaja je Beh HacTynuna KOHKpeTHa onac-
HwocT op nonnase.'* Jep, TtakaB Ou yrosop Buo cynpoTaH aneaTtopHoM
HapakTepy nocna ocurypara. HYumbeHuua Aa je zaMHTepecoBaHO nuue
y OBOM cny4ajy buno cnpemHo Aa y CBemy npuxsati oarosapajyhe
yCNOBE OCUryparba Huje npema oueHu cylha Ouna HWU 04 HaAKBOr npas-
HOr aHadaja.

Mpexnocehu osaj cTaB U3 CyACHE Mpaxce Ha ONWTH Naad, Ha CBE
YyroBope HKOju ce 3arbydyjy npucTynamkem 3auHTEpecoBaHor nuua
ONWTUM YCAOBMMa MoOChOBaa HOje je objasuna jenHa npuBpeaHa
opraHudaumja, mosemo pehun aa maga onwT ycnosy nociaosarha Npea-
ctas/bajy onwty (rerepanHy) NOHyAy, npuxsatarbeéMm OnNwTUX YCnosa
04 CTpaHe 3auHTEPecOBaHOr fula vWnak He HacTaje yrosop axo bu TO

11 Kanop, ap B. ..Y1oBop O KYyNOoBMHI I mpoaaju pobe npema ONDmITHM
vaarcama 3a npomer pobom®, Beorpan, 1960, ctp. 55; HMpawmxuh, ap M.,
JBar/pyuuBaibe Yropopa o Rymonpoaaju', Beorpag, 1972, crp. 219; Ileposuh,
ap C., .Obauramuoso npaso 1, Beorpaa, 1976, crp. 133.

i2 Ilepoeuh, ,,O0auraumoro npaso”, ctp. 133.

13 Unan 4. Onhux nNpasMaa 3a ocurypame ocoba oj noCmkeamua HecpeTHor
cayyaja (Hearoxe), Koja je Sajenurna ocHUrypamna .Croatia* objaBuna 1976,
roauiie. CaudHe oapenbe caapme 1 YCnoeBM JADYIHX sajengHMIla OCHIYpPakba.

14 [Ipecyaa BpxosHor cyjga Jyrociaasmje, Ma3. 108/66 ox 27. dedpyapa
1967. romiHe, ,30MpPKa CYACKHMX OAJAYEKAaA, KHMIMA ApaHaecTa, CBECKa npBa,
1967, opgnayka nox Opojem 21.
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¢ cD3UMPOM Ha OHONHOCTM HOHHPETHOr cihydaja Buno cynpoTHO nNpupoau
nocnra y nutakey. Qg jaBHOr cHhaguwita, Ha NPUMEpP, HE MOME ce 3ax-
TERaTM 4a npumum poby Ha ycHaaauuiTer€ ako He pacnoname cnoboa-
HUM npocTopom.'®

C ppyre ctpade, Tpeba pasamoTpuTn 1 BpEMEHCHKW A0oMallaj onwTmux
ycnosa nocnosarka. Pernu cmo Beh ga onwTty ycnosBu nocnoBarba npej-
cTaB/majy cranHy nonyay. lNpema muwimsersy npod. Meposwuha, cran-
HOCT NMOHYAEe 3Haun jAa opraHu3aumja Hoja je objaBuna onwrte ycnose
nocnoBatba CBOjY NMOHyAY cTanHo obHaBma, OAHOCHO Aa noHyaa npo-
M3mMnasy M3 pefoBHE WU TpajHe AEenaTHOCTW Te opraHu3dauwnje.'® ¥ crBa-
pu, mornm BGucmo pehw aa onwTn yciaoBu NOCHOBarka MpeacTaBmbajy
cTanHy MnoHyay Yy TOM CMWCNY WTO BPEMEHCHKO Bamere Te noHyae
HWje OrpaHuueHO: NOHYAa Barmu CBe [0The AO0K CY Ha CcHasu onuwrtu
YCNOBW,

3anama ce pa ce y noraieny oBa gBa MOMeHTa noHyse y obamHy
OMWITUX ycnosa nocnoBawa OBuTHO pasnuuyjy opn BehwuHe ppyrux no-
HVa 3a 3aKbydYere yrosopa. Jep, NoOHyAa 3a 3aH/byuderse yrosopa no
npaeuny ce ynyhyje oapefleHom nuuy 1M HeHO je AEjCTBO BPEMEHCHMU
OrpaHuYeHo.

(B) Anun, noctoje M HEKW cay4yajeBu y HOjUMa OnwTW YCROBW No-
cnoBar-a HEe npeacTaB/bajy NOHYAY 3a 3aH/byderse yrosopa.

MpBo, cam 3aKOH MOME oApeauTn Aa obDjaB/buBarbe OMWTUX YCNO-
10 OCNOBara Hema KapakTep MoHyAe 3a 3ak/hy4derke yrosopa. ¥ Tau-
PUM chydyajeeuma objaB/evBarbe ONWTUX YCNOBa NOC/OBawka 0J, CTpaHe
jeare npuepegHe opraBmsaumje 3Hadun no3vs 3awHTepecoBaHuM nu-
ui*Ma Aa joj ynyTe NoHyAe 3a 3ak/bydere oapeheHe BpcTe yrosopa,
C TMM WTO Te noHyae mMopajy butn y craagy ca onwrtuM ychnoeuma.

Ha oBaj HadyuH MNOCTYM/LEHO je ¥ BE3u ca yYyrosBopomMm 0O HOMHEHOM
ocurypatby. lNpema unany 901. cras 2. 300, noHyay 3a 3anbyder.e
Vrokopa 0 ocurypatby Aaje nuue Hoje #enu na 3ak/byudn Takas yro-
nop, a rnoHyna npoussoau npaedHo aejetBo (obasesyje nodyauoua)
camMe ano je yuumtbeHa y nucmeHoj cdopmn.'’ Pazyme ce, MOHEe TMOoHY-
TMNay YYMHWTUM MOHYAY W YCMEHO, aln y TakBOM chayyajy npaBHu OA-
HOC uM3amelly ocwurypasaya v NOHyAMOLAa HacTaje TeH 3aK/bydeHeM Yro-
BROpPa O ocurypary. Cama ycMeHa NnoHyAa HOjYy |je ocurypaBady Y4yu-
HWAO 38WHTEepPecoBaHo JuMUEe HemMa HWHaxkaB npasBHM 3Hauaj. Har W aro
ocurypasad NpWXBaTyW TakBy YCMEHY NOoHyAY, M NoHyAunauy u oCury-
naBav MOry ceBe 00 NOTNWUCKMBAarba Nonwce wWM3jaBuTU aa Yyroeop 0O OCHU-
r/parky HMje 3aRbYYEH.

Ha cnuuad HauyuH OBO je NUTarbe PeweHo y utanujadHckom npaey.'™
Y thpaHLlycroj NpaBHOj TEOPUjU, Ha OCHOBY unaHa 7. ctae 1. chpaHuyc-
Kor 3akoHa O yroeopy o ocurypakwy on 1930. roguHe, UCTO Ce Tako

t5 Jauxopen, ap M. .Ilpuspeano npaso’, Beorpaza, 1981, crp. 358.

16 TTeposuh, ,Ob0mnranuono npaec’, crp. 134,

17 Zaxkon © I[IOMOPCKOD] M VYHYyTpaiumkoe] naosmabu (,,Cx. mamer CPPJY,
G0j 22/77), Koju ce npuMemnyje ¥ OZHOCHMMa NJIOBHMADEHOr oCHrypana, He
caarxu camuHy oapenby. To 3xHauwm ga y coJaHOCMMAa NIoBMaDeHor ocHurypan-a
GO AaB/AUMBAILE OOIITHX VOIOBA MOMEe MMATH KapakKTep IoHyle, ako je T™O ¥
cCRAaaM ca obmduajrMa.

18 Yuax 1887. mranujadckor I'pabancxor sakonmka op 1942, rogmHe,
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cMartpa Aa OcurypaBau Huje y NONoMajy CTanHor noHyavoua 3a 3akiby-
uer-e Yrosopa o ocuryparby.'?

Paznora 3a oBakea nocebHa npaswna y BE3W ca YroBOPCM O OCU-
ryparby MMa Buwe, anm ce ruma Hehemo petambwunje basutn. TpebDa
Mnas wcrtanyu paa cy osalBa nocedbHa npaswna y Be3W ca YroBopom o
HONMHEHOM oOcuryparby peaynatatr notpeba npaxkce, w uspacna cy w3
npakce. Ha npumep, da 0w ocurypaeady mMorao OApeauTy npeMujy
ocuryparba, notpefHO je ga y CBAHOM HOHHPETHOM ciay4ajy pa3moTpu
OKONMHOCTK HOje cy 0/ 3SHadaja 3a oucHy puauna. O Tvm OHOAHOCTUMA
ocurypasada mMopa oDaBecTuTH NuLE Koje je 3aulTcpecoBaHo 3a
3an/byyer€ YroBopa O Ocurypaky. 3aTc ocurypagaydu pefoBHO WH-
CUCTUPAjY A& UM MOHYAY YYUHU 3avHTEpPecoBaHo nuue, n 4a y NoHyau
HaBeLe CBE OKOJAHOCTM KOjEe Cy 04 3Hadaja 3a oueHy puswra. Y nojc-
NLUHWMM BpCTamMa ocuryparba y Ty CBPXY HOPWUCTE Ce YNWTHUUM Hoje je
npunpemMuno ocurypaead. [lonywaBareMm YNWUTHWHEA 3anHTEDECOBAaHO
amue npunpema noHyAy 3a 3ak/byyerhe YroBopa 0 ocurypamsy.

Mpema TOMeE, jesaH on pasnora 300r HOjUX je y nornegy yroeopa
0 ocuryparby Owno HeonxoAHo aAa ce OoACTYNWM 04 onwter npasBuna
npema Hojem OMwTW YCAOBWM MOcjioBarka npeacTtas/kajy noHyay 3a
3ak/byuyerbe yropopa jecy Tewnohe y Beau ca oppehiMBatbem npemuje.

Mnak, 3a npeameTr HalMx pasmMaTtparba OHONHOCT Aa Yy norneay
yrogopa 0 OCuryparby ONWTW VYCNOBW CCUTyparba HE YWMHE MNOHYAY,
HEero MOHYALY HYMHW NKUUe HOoje |je 3aunHTepeCcOBaHo Ana U3BPWW OCUry-
parbe, HeMa HEeHWM HapouMTu 3Hauaj. Jep, aHo je nNoHyaa y cHAagy ca
YCAOBUMA OCWUTypaka, ocurypapau Hema pasnora zawto 6u je oabwo.
Ycnoen ocuryparka, 300r Ttora, mmajy WCTM NpadTAYHKW 3Ha4Ya] Hao wu
nouyna, wmagsa dopMmanio-npaBHo NOCMaTpaHo He NPeACcTaBbajy
MoHYAY.

Pasyme ce Aa 3aMHTEPEecOoBaHO NMLE MOME 3aTpasuTHh 04 Ocury-
pagava Aa MY YYMHW MOHYAY 3a 3ak/by4Yethe yronopa 0 ocurypamby.
TakBa nodypa Hasmea ce HeBOTauuja. Aaw, y noraneay Takee NOHyAe
2a 3aHbyuyere Yyropopa O OCUrypaky Bame cnwTa npasuvna O NOHYAW,
na ce 3aTto Ha nuTatbMMa Hoja je nocTae/kbajy y Be3w ca noHyaama
HOje je yuyuHuo ocurypaeay Hefiemo 3agpraBaTtu.

Opyro, onwTtW YycnoBw nocnoeawa Hehe npeacTas/batv NOHYAY
3a 3akbyverse oapeljeHe BpcTe yrosopa ako TaHo npou3nasm U3
OKONHOCTK chay4aja wnu obuvaja (uwnan 33. 300]). Tasas Owu cayyaj
NoOCTOja0 aro je jeaHa opraHu3auuja yapymeHor paga yBpcTuia cBoje
OfNMwiTe YyCNnoBe nochoBarka Yy Hatanor cBOjux npou3soaa, a W3 KaTta-
nora je ouurnegHo Aa je HercBa CeBpxa WUCH/AYYUMBO Yy obDaBeluTaBakby
3aUHTEPECOBaHUX NnuLAa O MNPoOU3BOAHMM wmMoryhiHoOCcTUMA Te opradHuaa-
umje Cnarbe TaKBOr HaTanora npeacTaB/ba camMo NO3WMB 43 CE YUMHMW
noHyaa noa objaBbedHnm ycnosuma (unan 35. crtas 1. 300).

Tpehe, onwtu ychoBu nocnosartba Hehe npeacTaBmatv NOHYAY
3a 3ak/byuyere oApeheHe BpPCTE YroBopa ako je Tako Yy HkMa uapu-
YUTO HasepgeHo. Haume, npuBpeAHa opraHmsauuja Koja ce y CBOM No-
CNOBatky CAYHM OMWTMM ychosuma oapehyje wuxoBy caapmuHy npe-
Ma ceojum notpebama, y oHBupumMa 3akoHa u Aobpux nocnoBHux odwu-

., A8 I’i(_:ard, M. et Besson, A, «Les assurances terrestires en droit fran-
cais», Paris, 1950, ctp. 59.
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yaja (unan 143, 300). 36or Tora joj tpeba patu nNpaeo Aa y TUM YCno-
guma oapeau 1M TO 4a OHU nehe npeacTaB/baTu MOHYAY 3a 3arbyuye-
e yrosopa.

Micto Tako, npuBpefHa opraHusaumja koja ce y CBOM NOCNOBaH.Y
CAYHM OMWTMM YC/OBMMA MOME Yy HUMa oapeant fAa OoHW uMajy aej-
cteo Heobaeesne noHype. Ilawne, yrosop he BuTKM 3aH/LydYEeH auo
3aMHTEPECcOBaHO IMLE NpuUxXBaTM Taksy MOHYAY, YHOAMHO NpuBpeAHa
opraHuM3aumja Hoja je oBjasuina onwiTe ycnose nocihoBarba y HpaTHOM
POHY HSBHOH WTO je npumuia obaBelwlTee 0O NpUxBarty NOHYAE He
oBGapecTu noHyheHor aa He wenau Aa 3akbydn yrosop.*’ OBaxas 38H/bY-
yaKk nNpousnasu u3 unada 36. cTas 1. 300, HOoju Ha reHepanHu HauduH
N03B0J/LABA Aa NOHyAWNau, UCHLY4YU ceojy obaBe3y pna OAPHKW NMOHYRY,
na 1o npasuno Tpeba Aa Bamyu W 33 NOHYAE M3pameHe Yy obnury on-
IITUX YCnoBa nocnosBaka?

(r) Ha Hoju CBe HauyuH Moie OuTH npuxpaheHa noHyAa Hoja je
nmapameHa y ODAMHY OnwTux ycncsa nocnoeat-a?

Hajuewhe 3avHTEpecoBaHO NUUE USPUUMTO MpUxBata noHyAy 3a
3ak/byyerbe YroBopa Kojy je oapeheda npuspenHa opranusauuja yun-
nuna objae/bMBaH-eM ONWTMX YyCnosa NOCNOBamA. O sarmbyueHoMm Yro-
ROpY CacTaBiba ce ojrosapajyhu nucMenn LOHYMEHT, HOJM MOMEe UMaTh
BpAao pasnauuntu obnuk {noTnyHu TEKCT yrosopa, noTephia, npuaHaHnLa
o ynnaheHom W3HOCY W cn.).

ANW, 38MHTEPECcCOBanHo NUUEe MCHEe TaxkBy NOHYAY 33 3ah/by4erhe
yropopa npuxBaTtuT W HKOHKAYAEHTHOM palHOM. Taxvas je cny4aj ca
MYyTHUHOM KOju je ynacHom y npeso3Ho CPEACTBO WN3pasno CBOjy BOJbY
na ca NpeBo3MOLEM 3ak/byuyu YroBOp O rMNpeso3sy.

OMLITU YCNOBW NMOCNOBAMA HAO CACTABHW
DEO YTOBOPA

Hag je 3auHTepecoBaHO NuLe v3jasuno Aa npuxsara onwTe ycio-
e nocnoeatba Hoje je oBjasuna cgpehena npuepepnHa opraHusauuja,
Tako aa tpeba cmaTtpaTtu Aa je 3akbydeH YroBop oppeheHe BpcTe, ™
ONWTY YCAOBW MOCTajy cacTaBHu fAe0 3aK/by4eHor Yrosopa. OnwTH
ycnosu oapeliyjy AejctBo yrosopa, Tj. npaBa W obGage3ze yrosop-
HUX CTpaHa.

OnwTe ysawce (ysaHca Gpoj 32 cras 3) oapehusane cy y “oin
c TWM Aa ,,onuTHU YCNO0BM HYMHE CcajpHuHy yrogopa''. Y unany 142,
ctas 1. 300 o0BO je npasuno uspaweno cnejgehum peunma: ,Onuimn
vcnoeu ogpefieHn oA cTpaHe jeaHor yrosapaua, Buno ga cy cagpHiali
vy ¢popmManHOM Yrosopy, Buno apa ce Ha WX yrosop nosuea, DONyHYjY
nocebue noroabe yrtephene melly yrosapaduma y WCTOM YroBopy, “
no npasuny obasesyjy Hao u ose’.*' 3aKOH 0 OCHOBama cucTema OCh-

20 Ha opaj "HauMH j€ peryjaucaHe nuTarke nejcrsa HeobDape3He TIOHYIE

v § 111. cras 2. YeXOCHOBA4KOr 3aKOHUKA vehyHapoaHe TprosuHe ona 1963
TOIITHES,

21 [omcranmTuHoBMh, M. v aeny ..O6auraumje u yropopn — CcEuua 34
3aKOHMIC O OoOnMraimiasa m yrosopuama', beorpang, 1969, ynan 109. cras 1.
npennoxuo je cnenehy dopMmynamm)y: LOmmri yenoBu  dhopMynapHmMX  MAN

maGaoncKx yrogopa ponviyjy nocebue noroabe ymiasbeHe wMeby yrosop-
HMI[HME ¥ MCTOM YTOBODPY M IO IMTDEBUJY oGBe3Yiy Kao M OBEY,
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Fyparba UMOBWHE W MLA™ UCTO TaKko y unamy 17. ctaB 2. oapeljyje aa
Cy YCnoBu ocurypara cacTaBHM AEO YroBopa O OCUIypamsy.

Y 0BOM npasuny newu BenuKa ONacHOCT 04 npUMeHe onwTHux
ycnosa nocnosawa y npaxcu. Y Hajsehem 6Gpojy cnyvyajera onwtn
YCNnosu nocnoBaka rocTajy cactasHm A€o0 yrosopa maga nuue Koje
MX je NpUXBaTUAO HUjEe O HMMa pasMuwbano. Tew Hajpa ce nojasu
CNop nNOHa:ke ce na ce y OnNuwTUM YCNOBMMAa NOCAOBaH-a MOTY KpUTH
MHOre ,3amke’. Y jenHocTpaHom thopMmynucary onwTux ycnosa no-
ChoBarba HpMWje ce ONacHOCT NpeBa/bUBaH-a UENOHYNHOr yroBOpHOr pw-
SWHa Ca EHOHOMCHM jaye Ha EHOHOMCKMW cnabujy cTpany.*

C apyre crtpaue, 36or oeor MpaBina cy yroBopu HOjU ce 3aKmby-
Uyjy npuUcTynarbem 3aMHTEpPECOBAHOr NMLA OMuUTAM ycnosuma nocno-
Bakba HOoje je NpunpeMuo NOHyAunaL, BpPAO MOroaHM 2a npakcy. OnwTn
YC/I0BW nochaosara y BEIUKO] Mepu onakwasajy TexHUKY yroBapara,
WTO je 04 HapoyuTor 3Hayaja HOA OHWUX YroBOpa HOjM CE MACOBHO
3akmyuyjy. lNonmca ocurypama, Ha npumep, Mome Outn Bpno jepHo-
CTaBaH AOHYMEHT jep ce no3uBa Ha ycnose ocurypara. A ycnoswm
OCUryparba HU30M Knay3dyna AeTasbHO perynuwy npasa u oGaeese yro-
BOPHUX CTpaHa.

Mo:e ce pehu pa je npasuno npema HOjeM OnwTW ycnosum no-
Chnoearba YuHe caCTaBHM Ae0 yrosopa HacTano Hao pesyntar notpebe
Aa Ceé TexXHuHa yroBaparba YUMHW LITO jefHOCTABHMjOM | Dpom, wro
je o4 HapouuTOor 3Havaja Hapg Cy y nuUTarby yroBopu HOjU CE& MacoBHO
34HLYUY]Y.

Y Beau ca npasunom npema HOjeM ONuwTHM YCNoBW NOCNOBaHa
HWHE CacTasHu A€0 YroBopa no NPUCTYNY NOCTAB/MA CEe HEKDAWUKD
NPaBHUX NUTarbLa:

a) y Hojum cnyuajesuma he onwTtwm YCNOBKW nochoBarka npepcras-
JbaTW CacTaBHW Aeo yrosBopa W peryaucatv npaBa u obasese yrosop-
HUX CTpaHa;

6) wakeBe nocneauue HacTynajy ako je yroBopHa cTpaHa Koja je
NpUCTYNWia onwTrM yCnoBUMa NOCNOBarka TeH nocne 3aH/byuersa yro-
BOpa ca3Hana 3a tUXOBY Npasy CagpHUHY:

B] HaHBO je aejctso HacHuje u3MeHe ONWTUX YCAOBa NOCAOBaH:a
Ha Beh 3saxkmyueHe yrosope;

r) y Hojum ciyuajeBuma onwTu YCnosu nocnosarwa Hehe ymHuTH
CacTaBHM Aeo yrosopa.

PaamotpuhemMo y wnajupahum LipTaMa cBako 04 OBWX NUTAMLA.

(a) ¥ Hojum cayuajesuma he onwTu YCNOBU NOC/IOBaa cavuiba-
BATW cacTasHu A0 yroBopa no NpUcTyny u perynucatu npasa v oba-
be3e YyroBopHux crpaHa?

OnwTtn ycnosm nocnosarba he NpeAcTaB/baTin cactaBHM Aeo yro-
BOpa Nno npucTyny ako cy ucnyweHa psa ycnoea. Mpeo, notpebHo je
Aa NOCTOju carnacHoOCT BObA YroBOPHMX CTpaHa aa wuxosa Mmelyycob-
Ha npasa u obasese Byay peryaucaxm NpeMa onwTtumMm ycnosuma. Opy-
ro, norpebHo je aa je YyroBOpHa cTpaHa Hoja je npuxsatuna onwte
ycnose 3Hana waum mopana 3HaTtu 3a FbUXOBY CaipsuUHy y uvacy Kapa
je saumyumna YyroBop.

* ,,Ca auer COHPJIY, 6poj 24/76.
3 Pagnmnsh, ,,O6auraumoso npaeo’, crp. 89.
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MpBW o oOBa ABa ycnoea npowm3nas3n wn3 camor nojama yrosopa.
Y OCHOBMW NOjMa yroBopa Neu carnacHocT M3jaBa BO/ba HajMmarbe ABa
nunua.?* 36or tora he v onwTn ycnosu nocnoBara nNpeacTas/baTti ca-
CTasHW Ae0 YyroBopa Ccamo aHo y TOM CMuUCAy MNOCTOju carnacHa usjasa
BO/ba 0bBe yroeopHe cTpaHe.

Cama unrbeHul,a Aa je jeaHa yroeBopHa cTpaHa 3Hana Aa ce apyra
YyroBopHa cTpaHa y CBOM ToOCnoBaky HOPUCTH oapeheHuM onwTUm
ycnosuma He mome butu goBo/bHa ga Ou TW ONWTKW YCADBWM nocTanu
cacTaBHU Ae0 HWUXOBOr yroeopa. Jep, Momaa cy YroBOpHe CTpaHe He-
nene na 3aH/byyve TakBy BPCTY Yrosopa 3a Kojy Hehe Bamutu onwtu
ycnosu. Camo wW3y3eTHO ce MOMe [O03BONUTW Aa oapeheHn onwTn
YCNOBK NOCNOBaka perynuuy ogHoce uamehly yroBopHux crpaHa mapga
Ce YroBop Ha kWX HE No3uBa, ako CY OHM Y TAHO WUPOKOj W AYroj
ynotpebn y oapeljeHoj npuepeaHO] AenaTHOCTW Aa Cy nocTann onwre-
no3Hatu obBuuaju. Y TakBOM Cny4ajy cyn MOME, aso ce nojasu crnop,
NPUMEHUTH OMWTE ycloBe Maja He MNOCTOjU M3puynTa caracHoCT yro-
BOPHMX CTpaHa O TOMe Aa OHW YMHe Aeo yrosopa, anu ux Hehe Tpetu-
paTu Hao Ae0 YroBopa Hero Hao obwu4ajHO npaso. Y Be3an ¢ TUM Namtby
sacnywiyje udnaH 1340. wutanujaHckor MpahaHcKor 3akoHWKa, npema
HojemM ce cmaTtpa ja cy yobuuajeHe Hnay3yne yHeTe y Yyrosop, YHRONWHO
HEe npoucTuye Aa vMx YroBOpHe cTpaHe HUCY menene.

YnopeaHo-npagHu npernej noxasyje Aa NocToje ABa cxBaTarba
o Tome Rapa tpeba cmaTpatu Aa cy YroeOopHe cTpaHe nocturne ca-
rnacHocT o Tome aa he onwiTyU ycnoBu MoOCNOBaka YWHUTU CacTaBHWU
Ne0 HMXOBOr yropopa. JEAHO 0J Tux CXBaTarba je Yie, a ApYyro wupe.

Mpema yMem cxBaTaky, Aa OM onwiTH YCAOBM NOCNOBakba rnocranu
cacTaBHWM AE0 yrosopa, OHW mMopajy OuTWU MHHOPNOpMCaHW y TEeHCT yro-
BOpa WAW Ce YroBOPp MOpa Ha Hbux nosusatv. Ha oBaj HauyuH yroBopHe
cTpaHe HeABOCMWUCNEHO uapamasajy CBOjy BO/bY [Ja rbMXOBa npasa W
obasese M3 3anmyueHor yrosopa byay perynucanu npema oapeheHum
onwTUM ycnosuma rnocnosatba. OBO cxBaTawe npuxeaheHo je y 4na-
Hy 142, ctag 1. 300. MocebHo je jow y BE3U ca yrosopoMm O OCUrypa-
wy oapefieno y unany 902. cras 3. u 4. 300 pa y noaucu mopa dutw
KOHCTATOBAHO Aa je OocurypaBay yno3opuo yrosBapaua oOcurypara pa
cy OnwTU U nocedHW ycnoeu ocuryparba CacTaBHW Aeo yrosopa.

OnwTtW yCcnoeu rnociaoeara mory OUTM MHHOpPNOPKUCaHW Yy TEHCT
yroBopa, pa3yme ce, CamMO aKo je yroBop cauutbeH Y NUCMEHO] cbopmu.
A ppyrn geo OBOr npasuna, Npema kojeM OonwiTyh yYCAoBU nocnoBakba
obaBeayjy YyroBOpHY CTpaHy aHo ce YroBop Ha IeUx no3uvsa, OAHOCK Ce
Ha NPBOM MECTYy Ha YroBope CacTaB/beHe y TMUCMEHO] chopMu MAK Ha
nMCMEHE NOTBPAE YCMEHO 3ar/bydyeHor yrosopa. [ososmHo je, Ha npw-
Mep, ako ce NnoTepia O TOMe Aa je cTsap fpuMM/beHa Ha dYyBarbe Yy rap-
nepoby nosusa Ha onwTte ycnose.” Anu, 0BO Ce npaBundo OAHOCK W
Ha yropope 3ak/byyeHe YCMEeHO, aHo CY Ce YrosBOpHe CTpaHe WU3PUHKNTO
cnopasymesne Aa he onwTn ycnosu nocnosatba YUMHUTUA AE0 HUXOBOT
yroeopa.

MNpemMa wWKUpeM cxeaTarby, OMNWTW YCAOBKW NOCNOBaHa nocrajy ca-
cCTaBHM [Aeo yrosopa OWno Ha Taj Ha4yuH WTO CY WHHOPNOPWUCaHW Yy

24 Panmmunh, ,,Obanrapmono npaeo’, crp. 59.
25 Treitel, G. H., “The Law of Contract”, Jlomgon, 1870, crp. 175.

45



TEHCT YIOBOpa WAW Ce YroBOop Ha HUX noauBa, buno nyrem oproea-
pajyher obasewTtera Hoje je yroBopha cTpaHa Hoja je npunpemwuna
OfNWTE YCNOBE Yy4duHWNa Apyroj yroeopHoj cTtpanu. OBo je cxBatatbe
npuxeaheHo y eHrneckom npaey*® w y npaBy CP Hemauke. Hemauuu
3akoH o ypehewy npaBa onwTtux ycnosa nocnosarba og 1976. rogmHe
oapeliyje y § 2. craB 1. pa onwTu yCcnoBM Nocrtajy cactaBHW Aeo0 yro-
BOpa aro je opraHu3auuja Hoja ux KOPUCTM M3PUUYUTO Ha HMUX ynyTuna
APYTy CTpaHy wuau, ako je mapuunto ynyhueare 36or HaumHa 3anbyde-
tha yrosopa moryhe camo y3 HecpasmepHe Tewkohe, uwap mx je Ha
NaKo YOU/bMB HaYMH WU3N0OHMNA Ha MECTY 3aki/byyersa Yyrosopa.

Has cy onwTtu ycnosu nocnosarba WHHOPNOPUCAHW Y TEKCT Yro-
Bopa, oHu obaBe3yjy yroBopHy cTpaHy Hoja um je npucTynuna M noTtnu-
cana yropop 4Yak W ako uMX HUje npo4duTtana.’” AnuM, Kap ce yroeop no-
3uBa Ha oApelieHe onwTe ycnoee nocnosarka, CAMO TO rO3UBaHE HUjE
/A0BO/LHO Aa Bu TW YyCnoBW noctann cactasvu Aeo yrosopa. MNMotpebHo
je jow, npema uynaHy 142. cras 3. 300, aa je yroBopHa cTtpaHa Koja
je mpuxBaTtuna OMWTE YCAOBE 3Hana WAM Mopana 3HaTW 3a HUXOBY
caapHuHy Yy 4acy 3aH/byuer.a yrosopa. To je, Kao wTto cmo Beh uc-
Tawnu, Apyru ycnos Koju mopa 6utu mcnysbed na OGM onwtu ycnoou
nocnoBaka NoOcTanu cacTaBHW AE0 yroBopa.

Osaj ycnos Tpeba ama cnywn Hao jegHa on 6paHa 3a chnyvaj aa
npuBpeAHa oOpraHu3auunja Hoja je npunpemuna OonuTe YCNOBE Henu
HPO3 TE& YyCNnoBe WCHOPUCTUTWM CBOj jauu E€HROHOMCHM nonoaj. OHa He
MOHE HaMEeTHYTW APYroj yroeopHoj cTpaHi: obaBese 3a HOje oBa Huje
3Hana HUTW je mMopana 3HaTu.

Bpno cy pasanunty HaumHm Ha Koje npuBpesHa opraHvsauuja Hoja
Ce y CBOM TOCNOBary CHYHKW oapeljeHumM OonwTum ycnoBumMa Mnocno-
Batba MOME yno3Hatu APYry YroBOpHY CTpaHy ca HhUXOBOM CaipHUHOM.
Beli cMo Hanomenynu pa he onwTu ycnosu nocioBara NPEeACTARbATM
MOHYAY 3a 3aKibyyere yroBopa camo ado cy objaB/mbeHu Ha yobuua-
jeHn HaumH. Ha npumep, ako cy OnTW YCNOBW NOCNOBaHa DUAKM WUCTaH-
HYTA ¥y NPOCTOPWjX Y HOJO] Ce 3arbyuyjy YroBopu 4dujun he cactasHu
AE0 GUTU 1 TWM YyCnoBW, MO NpaBuay Ce YroBOpHa CTpaHa Koja npucTtyna
onwTuMm ycnoeuma Hehe mohu nosusatu Ha TO fa ca CaaApPHMHOM TaH-
BAX ycnosa Hwuje Duna ynoswara. Msiwm, ado cy onwTu yCAOBM nNoOchO-
Batba oDjaB/mern y 00AuHy nocebOHe HHMHMULE, NpuBpeaHa opra{u3a-
UMja KOja HOPWUCTM TaKBE YCNOBE MOME NPEeAaT™ HHWHULY NPUKKOM
3ar/byyerba yrosopa ApYroj yroBopHeo] crtpauu. [lpema unany 902.
cras 3. 300 ocurypaeau je uar AysaH npesartu yrosapauy ocurypassa
TEHCT GnWTUX M nocebHux ycnoBa ocuryparka, ako TW YCNOBW HWUCY
OAWTAMNAHW Ha camoj noaucu. A aKko Apyra YroBopHa cTpada TaKo
3axTeBa, NPUBPEAHa OpraHu3auunja Hoja 3axbydyyje YroBope y3 Ho-
puwherwe ONWTKUX ycnoBa NOCNOBatba AYHiHA je Aa joj cTaBu Ha yBMUA,
HUXOB TeHcT.*®

Y EHrnecroj cyAcHoj npakcu ce cMaTtpa Aa je Apyra yrosopHa
CTpaHa Hoja je NpucTynuna OfTUM YCAOBMMA MOPana 3HaTh 3a Hol-
XOBY CalpHuWHy aKko je npuspefHa opraHusauuja Hoja je npunpemuna

26 Treitel, nas. gemno, crp. 173.

27 Treiter, nas. meso, crTp. 173.

28 Ynan 3. cras 2. 3agoHa 0 YTOROPHMME O NPeBRo3y ¥ ADYVMCKOM Cao-
bpahajy, ..Ca. mucr CBPJ™, 6poj 2/74.

46




oniuTe ycnoee yywHwuna cse WTO je pasymHo noTpebHo ¢ 063upom Ha
OKONHOCTW y uwnby obasewrasamwa.” Huje og 3Havaja awo je apyra
YroBopHa cTpaHa cnena win HenucMmeHa, na ce HWje MOraa ynosHaTtu
Ca cCaApHWHOM OMNWITUX YyCcnoea,

AHO Apyra YroBopHa cTpaHa HWje 3Hana HUTW je MOrna 3HaTu
HAHBE CBE HNnay3yne caApie ONnwTh YCnoBW MocioBaka, OHAA je Knay-
3yfna 3a KOjy OoHa HWje 3Hana HUTK je MOrna 3Hatum 3a by Oe3 3Hauaja.

Tako je y jeaHom cayuajy u3 Hale cyacke npaxce sofjen cnop
0 AejcTBy yroBopa o ocurypaky gomahunHcrsa. Y crauy ocurypaHuka
bunun cy owrtehenn asmpoeu, naprer u Hamewrtaj. Lrtera je nacrtana
Ha Taj Ha4YuH WTO je 3a BPEeMe ONyje Hpo3 OTEOpeH npo3op y cTaH
nagana Huwa. lNpema npaBuimma 3a ocuryparse aomahuHcTBa Ha KHoja
CEé nosunBana nonuca ocurypaHs-em oJ, pusanHa onyje Hucy Bune noxpm-
BEHE LUTETE OA NpoAuparka Kulle KPOo3 OTBOPEH Npo3op. TymeHu ocu-
rypaea4 Huje ycneo Aa AoKaMe Aa je ocurypaHury npeaao jepnad npu-
MEpaK O0BUX npasuna, Maja je npema 3akoHy To OMO AymaH Aa yYuHu.
Cyn je ocyano ocurypasada Ha nnaharbe HakHage w3 ccuryparba,
lNpema cxBaTaky cyma npasuna ocuryparba obapeayjy OCUTypaHuKa
camMo aHo je ca rbMma ynosdart.*"

Tpeba cmartparn pa he onwTWM ycnoBM nocnoBarba YWHWUTW Ca-
CTaBHW Ae0 YroBopa W OHAA Kaj Cy YroBOpPHE CTpaHe Yy CTanHoM no-
CNOBHOM OAHOCY, Na cy NPWIMKOM 3ak/by4e€rha paHnjux yroeopa Hopu-
CTune onwTte ycnose." Y TaHBOM cliy4yajy ce jejHa YroBopka cTpaHa He
Ou rorna no2nsaT Ha TO Aa jOj HUje nosHaTa CcaLnHuHa onwTuX ycnosa
Hoje y CBOM NOCNOBaky HOPUCTU Apyra yYrosBopHa cipaHa. Anu, W 3%
TakBOoM chnydvajy je npema Hawem npasy notpeBHo aa ce yrosop no-
3MBa Ha onuwiTe ycnose.

MehyTuMm, Kap cy y nuTamy yrosopu y npuepesu, oBaj cyBjek-
TUBHM MOMEHAaT, OBY OHOJIHOCT Jja nu je Apyra yrosopHa cTpada 3Hana
WiK Mopana 3HaTU 3a CaApHUHY OfWTUX ycnoea, tpeba UeHWTW BpJO
wnporo. [lpyra yrosopHa cTpaHa, YHONMKO j& npuepeaHa opraHuia-
uuja, He cMe uHAndepeHTHo aa ce nodawa, eefl Mopa aa ce NoTpyau
ia Ce yno3dHa ca CajpHUHOM OMNWTWX yCioBa Ha HOje ce yrosop mno-
3nBa. llpuBpeaHnKk, 3a pasnuky oa cGuuHor norpowauva, He BM cMeo
Aa ce No3vMBa Ha Hernos3HaeBame caapHiMHe onwTux ycnosa. OBaxBa cy
CxXBaTatba HapPOYWTO NPUCYTHa Y HEMAaYHO] M WTaANWUjaHCKO] NpPaBHO]
TEOPUjN.*

(6) Oewaeajy ce y npadcu W TaKBW cly4vajeBun y Hojuma je jeaHa
yroeopHa cTpaHa TeHd nocne 3akby4dyera yroeopa casHana 3a npasy
CAAPHIMHY ONWTUX YCnoBa NOCNOBakka APyre YroBOpHE cTpaHe, Mapaa
Jé NPUAKHOM 3aK/byyera Yroropa npucTana Ha HUXOBY MNPUMEHY.
HauBa je npasHa cuTyauuja y TakBoMm cryyajy?

Mpema unany 142. crae 3. 300, yrosBopHy cTpaHy obaBeayjy camo
OHW OMWTKU YCNOBWU HOjU cy joj Bunu nosHatu uam mopanu BMTM nosHa-

20 Ansen's “Law of Contract”, by A. G. Guest. Oxford, 1975, crp. 154.

30 ITpecyna BpxoBHor cynma Xpearcxe, I'>x. 1551/74 op 25. anpuna 1974.
rogute, ,Muadopmarop', 6poj 2124/74, ctp. 4.

31 Buaye, ap J., ,Ommrn ycnoem chopmynapaHux yropopa', Beorpamn,
19768, cTp. 143.

%2 3a npersen oBux cxBararma B. Buaye, ap J., ,,ObaBezHocT, KOMEHTAD
¥3 unan 142. 300, ,Komenrap 3akoHa o0 OBAMIalMfoHHM oaaocmva®, I, Beo-
rpanm, 1980, cTp. 372,
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TM y 4dacy 3aKbyuerba yrosopa. Jep, camo y noraeay TanBux OnuwTux
yCAOBa MOWE Ce cMaTtpaTu ja je oHa m3jaeuna csojy carnacHocT. Oue
oapeabe onwTux ycaoBa 3a Koje je yrosopHa cTpaHa Koja je npucry-
nuha ONWTWUM YCAOBMMa casdHana TeH Nnociae 3akby4dera yrosopa, by
He obaBeayjy. ‘ ‘

OBakBKU Ce CAy4yajeBu YecTo HaBOJEe Yy EHrNecKo] npasHoOj nutepa-
Typu. Taxo je y cnyuajy Olev v. Malborought Court, Ltd. na 1949.
roAMHE YukbeHW4Ho ctarke buno cnepehe. bpaynu ApyroBu cy AOWAW
y xoTen Hao roctu u nonenu ce y coly Koja um je Buna oppehena.
Ha jeadHom oa 3ugoBa cobe 3arewnu cy obaseuwTerwe npema Hojem
..BnacHuun Hehe Dutu oprosopHu 3a uarybmeHe unu ykpapeHe cTsa-
pu Hoje Hucy Oune npepade fupekuumju paawm OeabeaHor uysama'.
‘ena je 3ammydana spart cobe, cuwna y Xoa W OocTaBuna Hbydy Ha
oaropapajyfiem mecty y peucnumjn. ok je Dwna oacyTtHa Hero je
y3e0 H/by4, ywao y coby m oaHeo reH HP3HEeHW HanyT.

Tywenn xoten ce OpaHno aa je obaBewTerse 0O MUCHbYYEHY OA-
roBOPHOCTW cacTaBHW Aeo yrosopa o OopaBry roctmjy y xoteny. Me-
Hyrtum, cyn je cTao Ha cTaHOBMWITE Aa je yroBop DuMo 3aHmyuveH npe
HEero WTo Cy rocTt¥ OoTMwWA AW Yy cBojy coBy M na HUHakBO HKachuje oba-
BEWITEHE HE MOMEe YyTUuartu Ha wuxoea nnasa.™

MehyTtumM, cnydajeBn HKao WTO je OBaj nNoKasyjy Aa y Be3u ca
M3HeTum npasunom Tpeba yunHuTU jeAHy 3HauajHy Hanomeny. Y Ha-
ueny, YroBopHy CTpaHy HKoja je npuxeatuna onwTe ycnose Nnocnosama
HOje je npunpemwuna Apyra yroBopHa cTpaHa mory obseauBatu camo
OHEe Knay3yne 3a Hoje je 3Haja uaM je mopana 3HaTW y yacy 3aKby4e-
ha yrosopa. Anum, 3a TakBy YroBOpHY CTpaHy mopajy dbutun oa 3Hauvaja
M YCNOBM Ha HOje ce yroBop no3uBa 3a u4ujy je oHa nyHy CcaapHuHy
cazHana TeK Nnocine 3al/byyerba Yropopa, ako TaKo Haname Havyeno
CaBeCHOCTW W nowTera. Jep, Haueno caBecHOCTUM M NolWTEeHa je jeAHOo
O/A OCHOBHWX Hauyena Hoja Bnagajy y obnactu yroBopHux oaHoca
(unan 12. 300) u HM jeaHO NpaBMNO HEe Mome DUTU NnpuMereHo aKo
Ou ce HweroBoM NPUMEHOM Y HOHHpeTHoM ciayuvajy BpeBano Haueno
CaBecHOCTM W NowTeHa.

Y cHnapy Ca OBMM Ha4yenom, YropopHa cTpaHa Hoja je Ter nocne
3aKk/byyerba yrospopa casHana 3a Hese oapeanbe onwiTux ycnoBa HOju
UMHEe cacTaBHU AEe0 yroeopa, AyHHa je wnak ga ce noHawa Hako npea-
Buhajy Takese opapeanbe, YHONUHKO TO MOHE YYMHUTU De3 Hapo4uTUx
Tewxoha., Y cayvajy Kao WTo je oBaj KHoju je ynpaeo HapeaeH Tpeba-
no 6w cmatpatu pa je roct Guo aymaH na crsapu sehe BpegHOCTH
NoBEepu Ha YyBawe XOTENCHO] peuenuujn. Fberoso no3ueare Aa je TeH
nocne 3akbyyetba YroBopa C€a3Hao 3a WCHby4Yere OArOBOPHOCTU XO-
Tena 3a cTBapu HOje Huje NOBEepuo peuenuuju Ha yysarbe MOoe ce
CLUEHMTU Hao HECcaBEeCHO 3akNathatbe W3a jeaHe npasHe HopMme, Jep,
W jJa je roct y 4acy 3an/byderha Yropopa ca XOTENOM 3Hao 3a TalBy
oapenby O UCH/byYEhy OArOBOPHOCTU, OH OM WNaK 3aKbyyuo yrosop
(ravo Ham TO noxa3syje npaxca). Ilpyry yroBopHy crpaHy He Ou morne
obaseausatn camo oHe oapeabe onwTUX ycnosa nocnoBarsa 3a Hoje
je oHa caszHana nocne 3aK/byuyerba Yyrosopa Hoje bu op H.e 3axTesane

33 Cheshire and Fifoot's “Law of Contract”, by M. P. Furmston,
Jlompon, 1976, cTp. 148.
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lieke Behe Hariope win Tpowkose, Hutn Bun 3a Ly morne Butn of 3Ha-
yaja oapeabe Hoje 3HaTHMje orpaHuiaBsajy HeHa npasa Koja OM oHa
MHave umana Ha OCHOBY Yyrosopa.

(8) HassBo je AejcTBO HacHMje wuaMeHe onwTtux ycnosa Ha seh
2an/byuyeHe yroeope?

JeaHOoM 3aH/byvyeHu YroeBop jefHa yrobopHa cTpaHa He MOoMe jef-
HOCTPaHO M3MeHuTU, ocum y oapehenum nocebHum cutyaumnjama. Oso
ONUTE NPaBUNO BaMKW WU 3a YroBOpe 4YMju Ccy CcacTaBHM [0 OnwTw
YC/AIOBM MOCAOEara. TO 3Ha4W Aa YyrosBopHa cTpaHa Hoja je nipeanoiuna
ONWTE YCNOBE MOCAOBatha HE MOMHE MNoCNe IaKkby4vyerha YroBopa Tte
yCNOBe jeiHOCTpaHo MewaTtu. Mnu, HewTo npeyndHuje pevyeHo, aio bu
npyepeaHa opraHusauuja Koja nocnyje ys Hopufierwe onwTux ycho-
rpa nocNoBarba W3MEeHuna Te YCNOBe, M3MEeteHW ycnoeu He Bu Baminnu
3a YyroBOpe Hoju cy 3aHsydenn npe muameHe. O Bu mornu aa Bame
camMo 3a yropope Hoju Byay 3ak/bydyeHu nocne U3MeHe.

Pazyme ce, yrosopHe cTpaHe wMory carnacHowhy cBojux Bosba
M3MEHUTWU Yrosop HOjWU cy 3akbyuune. Y criaay C 0BMM Mpasuiom
oHe ce Mory crnopasymetu pa he HOBM OnNwTW YCNOBW NOCAOBaH:@
BAUTM W WTO CE€ TWUYEe YroBOpa HOJU CcY OHEe paHuje 3aHbyuune.
Tako ce y Halioj CyACHOj mpalcu mory Hahu npecyae npema Hojuma
Haja ocwurypaBad nocne 3ak/byuera Yrosopa O OCUrypakby W3MeHW
npasmna ocuryparba, Aa OM Te uaMeHe nNpomsBene AEjCTBO W Yy OAHOCY
Ha ocurypaHusa noTpelHO je Aa MX CCurypaHus npuxsaru.

Y Be3W ca Henes3Hudkrm npeso3om unad 4. ctas 3. 3aKoHa O
VroBOpMMa © nLpeBo3y Yy weneaHnynom caobpahajy jow nocebHo
oapehyje na noseharbe nNpeeBo3HMHE, HaKHane 3a CNOpeaHe yeayre
U gpyre MamMeHe w AonyHe Tapude Hojuma ce oTeHtasajy ycnosu npe-
BO32a 3a KOPMCHUKE NpeB03a, He MOry Cce npumMmersusatyu npe WUcTexa
poxa oa 8 pada o4 AadHa oDjasmuBakba.

(r) W na wpajy pasmoTtpuhemo nutarse Aa nu nocTtoje caydvajesu
Yy HOjuma nojearHe Khaysysne caaprade y OnuwiuM ycnosuma nocac-
patba Hche npeactas/maTu cacTaBHM geo yrosopa, 6es obsupa Ha TO
ITO ce YroBop No3uBa Ha onuwrte ycnoee?

Y Haueny, HWje AONYWTEHO HWHAKBO OACTYNakbe O OMnuTHUX YCNOo-
Ra NOCNOBarka NPUWIMHOM 3akibydnBarsa HOHRPETHWX yrosopa. Haa je
jeaHa npuspeaHa opraHu3aumja yTopiuna OnuwiTe ycnose Nocnosarba
:0ju Ne UMHUTU cacTaBHM Ae0 yroeopa y Hojuma oHa Gyae y4yecTBO-
Bafa, OH/Mia J& AYHHOCT CBWMX HEHUX 32CTYNHWHA Aa Ceé TMPUITNROM
3aK/LYUMBAbA CBWMX YroBopa OHE EBpCTE Ha HOJy Ceé OAHOCE TakBH
YCNOBW NMPUAPHABA]Y TakBUX ycnosa. 3auHTepecoBaHa /iuua mory npu-
IMHOM 3abydMBaH.a Yrosopa ca TanBOM OpraHvsauujom noHeHsas
Bupatu uamelly Bulwie onwTux ycncsa mocnosarka WU 0APEANTH HOJW
he om Tux ycnosa BuTu cactaBHu peo yrosopa (Ha npumep, Aa au
e oapeheny cTBap ocurypatum npema YycnoBuma 3a ocurypatbe 04
noHapa WnM npema ycloBuWMa 3a ocuryparse og kpahe), anu no npa-
GWIYy HE MOry 3axTeBaTu Of 3acTynHMKa Takee opraHuaauuje aa no-
jeauHe Hhay3yne onwTux ycnosa Oyady y Heuyemy U3MEeHEeHe.

V peau ¢ TMM nogcehamo pga cmo ce jow y yBoaoHOM Aeny OBOT
ufZHKA ONPCAENUAM Ja Y HeMy pasMoTpUMO camo OHEe chiyvajese

#4 Pememme BpxoeHOr npmepegHor cyza, Co. 3132/70 ox 15. cenrembpa
1971. roause, ,Ilpapun 2Kusor*, 6poj 11/71, cTp. 79.
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Y KOjuma 3auHTepecoBaHo auue mopa ,en bloc npuxBarnuTu onwrte
ycjioBe nocnosar.a npuspeaHe opraHusaumje ca HojoMm enwm pa
3ARLYYM YroBOp, wan yrosop Hehe 6uTM 3armyuen. Ako JauHTepe-
CoBaHO nuuUe MOoMHe nperopapartu ca OpraHusauujom Hoja je objaBuna
OfitlTe ycnose nocnosarba 0 ToMme Aa am he onwtu ycnosu 6utu wnm
Hehe GuTu cacTaBHM A0 HUXOBOr yroeopa, win aa nam he nojegune
HAay3yne onwtux ycnosa 6uTU u3MeweHe, oHAa TaHas YyroBop He
npescrasiba yrosop no npucryny. Onwtm ycnoem CNYHE Y TAKBUM
chnyudajesMmMma camo paau nakwer nperosapasa.*

Y OBOM CMUCNY M3jacHUnNa ce M Hawa CYACHa npakca.

Taxo je jow 1964. roguue BpxoBHu npuspenHn Cya Yy jeaHOM
cnydajy AOHEO oAnyKy npema HOjoj oBGjeHTn Hoju vy CMUCNY npasuna
ocuryparsa yonuwte He mory Butu npeamer ocuryparba, HUCY ocury-
pPakn HW OHNDa Kala Cy 3ajelHO C OCTANAUM OCHOBHUM cpeacTanma
oCyxBaheHn yroropom o Ocurypatby n xapa je 3a wux nnahena npe-
Mitja.s

Y obpasnomersy jeaue OoAanyhe u3 1966. roguHe BpxosHwu npus-
penin Ccya je HaBeo aa ,,MowTo npaeuna ocuryparea npepcras/bajy
OnTe ycnose 3a 3aH/byyerse yropopa o OCUTyparby, OCUTYPaHUKY CTOju
HAa BO/BY M@ Te ycnoBe NPUXBaTU U 3aKBYYK YroBop o ocuryparsy wam
He. To 3Haum pa ocurypavus Hema NPpaBo 3axTeBaTu 3aHbyuerse yro-
BOpa O ocurypaiy nop ycaoeuma Hoju OAcCTYnajy on ycnosa ytephenux
3@ AOTUYMHY BPCTY OCUrypatka y npasuanma ocurypatea’ 3"

Ha oBom cranosuwTy CTOje Halum CyaoBM W nocne AOHOWeEeHa
300. Tako je y jeaHom Cnyuvajy, Ha ocHoBy unaHa 87. crtag 1. 300,
CY& OANYyYUO Aa Haja yroeopeHuu y3pok owutehermwa umosBuue HE cnaaa
Y Hpyr puaura obyxsaheHux ycnosuma ocurypasa, yroeop o ocwury-
Paiby He oDaBe3yje ocurypasaua 3aTo WTO HEroB 3acTynHuH HUje Buo
oenawhen pa aakmyuyje YTOEOP O ocuryparby nNpoTHUBHC YCAOBMMA
Ocuryparba, ako ocurypaead Huje Hu HaKHaaHo onoGpuo 3anmbyuenn
vroeop.%®

Uctuua, 6uno je u APYHUM]UX cxBaTarba y HaWoj cyacHOj npaKcu,
ApcmMa HojuMa 3acTynHUH Ocurypasasia MOHeEe nNyHoBamHO 32 ocurypa-
Bad4a npeysetun u obasesy koja Huje cagpmana Y yCnosuma ocuryparsa,
@/in Cy TaKBe oanyHe 3HaTHO pehe.™

Y Hawewm npaBy nocroju w aAMWHUCTPATUBHO-NPaBHa AYHHOCT
NnouepeAHUX opraHunsaumja pa ce NpuApHiaBajy CBOjUX ONWTUX ycnoBsa
nocnosara. lNpema unany 10. 3akoHa o ocHoeama nocnoeawa opra-

ap =
Py

Fonawrajn, , Ilpuspeaso yYrosopuo npaso”, c¢tp. 37, v Tom noraemny
Hpaes pasaugy ussmchy agxezvoHmx yropopa, Koj KOjMX [OHYIImalg Beayje
SUTBVHEHC  YIOoBOPA 33 NPUXBATAHE  OITIITHX ycnosa Oez Omaio Kagspe -
MEiIe, M THNCKMX YroBopa Ko KOjMX HoOHyannay NHpe3eHTHupa YHanpen npi-
MpeM/meH HAUpPT yrosBopa aldM Ao3ro/bapBa nperonapame o ycioBuMma Oynyv-
her yrosopa.

% TIpecyna BpxoeBHOr mpuBpenHor cyaa, Cn. 555/64 ox 11. oKTObOpRa 1964,
tojne, ,Ocurypame 1 npuspena’, 6poj 2—3/65.

47 Oanyka Bpxosuor npaBpegnor cymna, Ca. 1075/66 on 21. cenremopa
19€6. romume, ,30Mpka cyacKux OANyYKa', KMra jegamaecra, cBecka Tpeha,
1966. oanyxa nox Gpojes 283.

1% Pemerse Bpxoshor cyaa Bocuoe i Xepuerosiie, 'K, 148/79 on 8. map-
Ta 1879, rommme, ,IIpasua Mucao', 6poj 7—8/79, crp. 161.

W IIpecyna Bpxossor nmpuBpenHor cyaa, Ca. 2346/61 oa 13. cenrembpa
1972, rogumne, ,,CaBpemena npakca®, 6poj 414/72, crp. 4.
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HM3auwja yapyieHor pasa y obnactm npomerta pobe w ycnyra y npo-
MeTy pobe W 0 cucTemMy Mepa HOojuMa ce Cchnpeuyasa Hapyllasare
jeavHcTBa JYrocnoBeHCHOr TpHuwTa Yy Toj o0Bnactin,’ opraduzaumja
YAPYHEHOr paja Hoja je yTBpAMaa W Ha nporimcad uam yoSuuajed
Hauun oD0jaBuna ycnose nochosama Nojd Kojuma BpwK npomer pobe
W ycnyra AyM¥Ha je aa ce npuapsasa Tux YCNoBa Yy oaHOCUMAa ca
Hynuuma, O4HOCHO HOopucHuumma ycnyra. [loBpeasa oBe AyHHOCTU
npeacrTas/La npexpuiaj.

MehyTtum, npuepenHa opraHvwsaumja Koja 3a 2avbyuuBarbe yro-
oOpa HKHOoPWCTH OnuwTe YCANOBE NOocAcBarba MOHe y TUM  ychnosBuma
OBJIACTUTM CBOjE 3acTylHUKe Aa y oApeljeHOM CMUCHY MOry OACTYNUTK
05, TUX¥ ycnosBa ako TO NOHyAWhal, sa}:"resa.'_TaHu ce, Ha npumep, y
OAHOCKMa OCUrypaH.a MMOBMHE npemuja naaha yHanpes 3a Ueo ne-
puoja ocurypatsa, anum moxie OuTn yroscpeHo za he ce npemwuje nna-
hatu n y patama uam yuasan.'’ Ao 3acTynHur ocurypasaua nocTynu
y CcHaaAy ca oBakBum cBnawherem, oHAa je Taksa YroBopHa knayayna
NYHOBIHKHA W COaBeayje ocurypasada.

Y unany 142. ctas 4. 300 je y tom noraneay oapeheno: ¥V cay-
yajy Hecharawka ConwTux ycnosa W nocebHux noroatu Baie ose no-
cheane’’ . MNoceGHO v BE3N ca YroB0opoM O ocurypalsy unau 902. ctas 5.
300 nponucyje: ,Y cnyudajy Hecrnaratba Heue oapenbe onuwtux uam
nocebHUX ycnoBa wn HeHwe oapepnbe noavce npumeruhe ce oapenda
noauce. a y chyuajy Hecharaka Here wrtamnaie oapeanbe nonuce wm
l'GHe teHe pyHonucHe oapeabe npumeHuhe ce oBa nociaepma’.

ChunuHa je W opapeaba unaHa 1342. wtanujancuor [pahaHcror
3AaHOHWKA, Npenva Kojoj y yropopumMa 3CHMbYUYEeHUM NYyTeM NoThnkcHBaka
obpazaua wan popmynapa, yrephenux y uwmy jeaHoobpasHor ype-
hewsa oppeheHux YroBopHWxX oaHOCa, Khayayne ponate obpacuy wam
dropmynapy wumajy Behy cHary Hapn opapesabama obpacua wau dop-
MyJlapa. YROAMKO Cy ca tKuMa y CYMNpOTHOCTW, Yak WU Haja OBe nocnen-
H:€ HUCcY usbpucaHe.

Mpema TOME, MOME Ce AECUTW Aa Ce yrosop noisvasa Ha oapehexe
ONWTE YC/i0BEe NochoBarba, a Aa Nnojeaune KAQy3yie TX ycnosa unaw
vehe npepcraes/baTy cacTaBHW Ae€0 Yrosopa. YMecTo Tux HKaayayna
npumenuhie ce capenbe Hoje cy yroBophe cTpaHe noceOHO Yyrosopune.
OGpasnoHere 0BOr nNpaBuna ey vy YMHheHMUKW fa Tanse yroBopHe
oapenbe Hoje cy yrosopHe cTpaHe nocebHo yrosopune bOnuKe W He-
locpeiHuje napaaBajy HBUXOBY 3ajegHUN4HY BOMLY HEro KAay3yne Hoje
CY cajprade y onwTiM YyCNoBMMa nociopakhba.

> Apyre cTpadHe, NPUAKMKOM pasMmaTpatba 0OBOI nuTarka He Tpeba
MaryouT U3 Buaa Hu oapenby unava 143. 300. ¥ unany 143. 300
oapeheHe je paa cy HuwTase oapeplc CnwTux ychosa Koje cy npo-
TMEHE CamMom UWrky 3ad/bydeHor vyrosopa wunuM A00pumMm  NOCAOBHUM
obuuajiiMa, 4ak WM ako Ccy ONWTKM YCNOBM HOJKM MX canpiHe 0400peHun
on, Haphemkor oprada. Ocum Tora, cys mMmore oabutu npumeHy noje-
AnHLX capeabn onwTUx ycnoeBa HOje AWMWAE&]Y APYry CcTpany npasa ja
CcTasy MNPUroBope, MAW OHUX Ha OCHOBY HCjUX oHa rybM npaBa K3

i Ca. nmuer CDOPJY, 6poj 43/76.

41 Ynan 16. cra 2. 1 3. OmMUTHMX YCJIOBA 34 OCHMTIYDalLe MMOoBHHE EKoje je
Jajeaunnn ocurypama GJdveae” objasnma 1977, romme. Canume onpenbe
canaps:ke 11 oarosapajvhm onmTi YCJIOBM JIPYIMX HAINMX 3ajeiinila ocHrypama.
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yropopa wau rybu poHOBE, uUaAM HOje Cy WHauye HEenpasnuHe unu npe-
TEpaHo CTpore fnpema Hoj.

OBakee O ogpeabe onwTtux ycnosa nocnosawsa dune 6e3 aejcrea,
WITO Y CTBapy 3HauM jAa OHe He npeAcTaBl/bajy cacTaBHW Aeo yrosopa
yak U Hag Ou ce yroBop Ha mux nosusao. MefjyTum, oBo nutare yhasu
y AOMEH CYACHE HOHTpO/AEe ONnuTux ycnoea nocnoBawa. OHO, Aakne,
U3Na3M BaH OKBMPa NPEAMETa HaWWUX pasmaTparba Yy O0BOM UY/laHHY.

Heuua JAHKOBEIL]

L'IMPORTANCE JURIDIQUE DES CONDITIONS GENERALES
DES AFFAIRES

— Résumé —

Dans l'article est exposce l'opinion selon laquelle l'importance juridique
des conditions générales des affaires est double. D'une part, les conditions
générales des affaires représentient l'offre pour la conalusion d'un contrat
d’adhésion détermineé. D'autre part, dés que le personnage intéressé a
accept¢ telle offre — les conditions générales des affaires sont le composant
du contrat,

Les conditions générales des affaires représentent la soumission pour
la conclusion du contrat si elles sont publiées. Clest l'offre générale
déstinée au nombre indéfini des personnages et peut étre acceptée par
n'importe quelle personne interessée de la conclusion du contrat avec
l'organisation commerciale dont les conditions sont publides. Cependant,
quoique telle offre générale est acceptée, le contrat ne résultera pas si
cela serait, vues les circonstances du cas concret, contraire au caractére de
I'affaire dont il s’agit.

Les conditions générales des affaires seront le composant du contrat
d’adhésion si sont accomplis deux conditions. Premiérement, il faut que
les parties contractantes sont d'accord que leurs droits et obligations
respectives seront réglés conformément aux conditions générales. Dans le
droit yougoslave on considére que cet accord existe si le contrat contienne
les conditions générales ou s'il s'y référs. Deuxiémement, il faut que celle
partie contractante, qui a accepté les conditions générales, a connu, ou
devait connaitre, leur sujet au moment ou elle a conclu le contrat. Pour-
tanl, les clauses des conditions générales desquelles elle a pris la connais-
sance apres la conclusion du contrat, peuvent étre importantes pour ses
droits et obligations, si cela est enjoint par le principe de la bonne foi.

Si l'organisation publiant les conditions générales fait la modification
de ces conditions, les conditions modifiées ne seront valables pour les
contrats conclus avant la modification. Elles pourraient étre valables uni-
quement pour les contrats conclus aprés la modification.
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MEBYHAPOOAHO NMPUBPEAHO MPABO

MPABHWU PEHHUM CPEACTABA CTPAHMUX JIMUA V SAJEQHUYHUM
YAATAHMMA™

CaBpemeHe MefyHapoaHe eHOHOMCHe 04HOCE HKapauTepuuy,
C jesaHe cTtpaHe cse Beha mefly3aBucHOCT HauUMOHARHMX EHOHOMMK|a,
a C ApYyreé cTpaHe CBe M3pareHnja TeHAeHUMja Aa ce npasHumM WuH-
CTPYMEHTMMa MW HaHanuwe TaksBa capafnra y oapehenim npasymuma,
“in Jla ce AOHOILEHEM pecTpuHrTUBHUX nponuca meljyHaposHu Toxosw
Pa3MeHe CTaBe noj jak yTuilaj ApHIGBE W HeHUX oprada. Y Takoum
yciaosuMma, Kaja Ha |CAHOj] cTpaHu nocrtoje BMCOKOpazsujeHe 3eMbe
W UX0BE MONHE EHLHOMCHE rpynauuvje, a Ha Apyroj CTPaHu 3emMibe
Y PasBojy u HepasBujeHe 3emme uuje CY EHOHOMU]E Nnoj CHamMHUM
yTuuajem OBuUX MNPBUX, NOCTABMBA CE MUTabe obe3beherwa ycnosa tbu-
XOBE phake npuspelHe capajibC, Hao U 00AMHA TaxBe capafbe.

TpaguumoHanHn 0bAUUM UMpHYnaLuje poBe w ycnyra sacHOBaHW
Ha yrosopy o meljyHapoxn0j nNpogaju, vwako U Aame HajMacoBHMUK
Ha4yWH KOHTaHTa Aomahux W uHocTpanux cybGjerata, cese uewhe ce
MOKasyjy Kao HeoaroBapajyhu HaumHu 3a npemowhuBarbe U CMatbEeHbe
noctojehnx paanuka. Haume, v aaHawibum yCchoBuma noctojarba pas-
MBUTOr CTeneHa pa3BUjEHOCTH HAUMOHANHUX NPUBpPEaa, YroBopuma
0 MehlyHapoAaHoj npopsaju nocTume ce Aanctpudyuuja pobe m yenyra,
N Cé Ha Taj Ha4uH AYropovHWUje HE MOTY PEeLUUTId npobnemn HuBe-
Mcakka pasnuxa y cTenedy npuspesHor passoja. C apyre crpaHe,
npoAajHu yrosopu y mehyHapogHom npomMeTy noapasymesajy NiaaTerHHy
CMNOCOBHOCT Hynua Aa y YroBOpeHoMm PORY MCNAaTU NpeoaajHy UeHy,
OAHOCHO fJa wn3 TakBOr nocna cTBOpPU noTpebHe wasope [NEeBM3HWUX
cpeactaga. Mefyytum, nosHato je ca raksum Cy Tewxoilama cyouyeHe
3BM/be Ca HeKoHBepTubunnum sBanytama. Cse To Hamele notpeby 3a
VBHanawerem HoBux obnura mehyHapoare capapre roja Gu ce morna

* Mamemed u ponymen gdeo ramaBe V 3 ayroposor MAaricTapecKor paja
Y2080p 0 yaazawy cpederasa cTpanur Auua y domahe opanuzaunje yopy-
weno: pada, Opaisesor na IlpasHom drakynrery y Kparyjeeuy, 1931, romume.
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pasBujatm M y3 NocTojarke HaBeACHUX orpanuyasajyinmx cpanTopa.
Peayntatn TauBe capagibe He Ou Tpebano pa ce ornegajy camo vy
npocTopHoj aucTpubyumjn pobe, seh n y uupHynauumjn TexXHONOWHKUX
auara uMjum nopuwhermem Tpeba cTBapaty ocHose DpHier passoja.

JenaH 0pn TMX HOBMX, T3B. pulkx obmika capagwe aomahux u
uiocTpaHux cybjexwarta npeacTae/bajy M 3ajeAHuMuHa ynararea Koja ce
peanudyjy nytem yrosopa O ynaratby Cpeactvasa cTpanux auua y AC-
mahe oprasusauuje yapymeHor pana [y pamem Tencrty yroscp o yae-
rary). OBMM YroBOpOM YroBopHe cTpaHe y3aajamHo cc obasesyjy Ha
ynarai.e cpejcrtasa y aomahy oprasusaumjy yapymeHor paja paau
3ajeAHUYKOr NOCNOBarka, y3 32jeAHMMKO CHOWEHe pu3uKa u ca npa-
rROM yuewha y noagenn AOXOTHA OCTBAPEHOr 3ajefHytiium NociosBarbem.

Mpea uMHocTpaHa ynarawa y aomalie opraHvzaunje ocrtsapeHa cy
1068. roause, nocne AOoHOWeHA 3adO0Ha 0 u3dMeHaMa W aAonyHaria
3akcHa O CpencTBUMA NPMBPEAHKX CpraHuaaymja,’ yume ce HOHKpe-
TM3osana nubepannaaumjna eROHOMCHMX OLHOCA Ca WHOCTPOHCTBOM NpOo-
KNamMoBaHa Mepama eHOHOMCHEe nonuTuHe, a y crRaony 3anouyerte npus-
peaHe pecdopme uz 1965. roauHe. Of TUX NOYETHUX yhararba NpPoTekao
je penaTtMBHO AYHW BPEMEeHCHM Nepuoj Yy HOME je I&HRLYYEHO OHO
200 yrosopa. Crsopexa je n oapefjena nocnoena npanca, anu cy Hela
nuTara W Aalac ocTana HeAO0BO/BHO pasjawitbeHa w antyenHa. [lpea-
MeT OBOT paga je, ynpaeo jeAHo 04 TUX NMTarba, HOje CTPaHW NapTHEPI
YECcTO NOCTas/bajy y NpPaxkcu, a OAHOCKM CE Ha NPABHW PEMUM cpeacTana
cipadux Auua woja cy yhnomena y paomahy oprasusaumjy. M1 Hako vy
pocanallkboj NPaKcX peannzauuje yropopa o ynararby Huje DKno Hu
apbuUTPAMHUX HW CYLCHMX cnopona To cy M Moryha pewerba tpameHa
y 00nacTtv npasHe Teopuje.

I

Vnnomyhu cnoja cpeactea y 3ajeAHUYRUM NOAYXBAT CTPaHW naprHen
je zannTepecosaH He camo 3a ydewhe y NOXOTHY OCTBapeHOM 3ajej-
HUYKEMM nocnosawem, Beh n 3a npasHy cyaADuUHY yHeTux cpeacrasa.
3axod O yharawy cpeactasa cTpanvx nwua y aomahe opranuzaumie
vapymeHor pana® (y Aamem TeHCTy 3aKOoH 0 ynarary) Huje perynucao
HA M3DUYUT HAUMH NUTarbe NPaBHOr PEemiMa CpeacTaBa CTPaHux nuua,
WO j& NpasHoj TeOPUjN CCTAaBUNO WMPOK MPOCTCP 3a pas3nuuuta Tyma-
Yersa U HacTanak pasnuuuTx cxparawa. OBa cxeatatba HacTajana cy
WA HA0 Pe3yiTat TEeOPUjCHUX yonwTaoarba. win wao objawrbersa nNpu-
narohena noctojehioj nocnosHoj npakcu y oao0peHum  yrosopumMa.
Crora ce npu MHTEpNpeTaunju oBaKBuX CxBaTarba MOpa MMat y BUAY
¥ EPEMEHCHKAa AMMEH3M]Aa HWXOBOr HacTanxa., Haume, o), AoHOUICIHA
MPEMX Nponuca 0 yharawy W NPBUX yaarara NPoOTEHAo je cropo 15 ro-
nmHa. ¥ ToM BpeMeHCHOM pa3pobiby mMerbanm cy ce e caMo nNponucK
KOju peryauuy Ccipala ynarawa, Ben W OCHORHW AKTWM HAaWCr Apy-
HTBEHO-EKOHOMCHOr ypeliewa. Jonowewem Ycrasa COPOPJ m ycrasa
renydnuMHa v nonpajuna, Kao U 3aKOH2 O YAPYMHEHOM pany n 3anoHa

1, Ca. auer CDPJY, 6p. 31/67.
2 ,Ca. auecr CDPJ“, 6p. 18/78.



0 obauraumoHum oaHOCHMMA, MEHaHa je w ynoTnywasada caapmuiia
APYWTBEHE CBOjUHE. TaKBe NPGMEHE Ha YHYTPalkeM nnaHy ogpa-
iHasane cy ce W Ha MOTYNHOCTM CTpaHuX ynararksa, Hao M Ha NPapHy
CUTYPHOCT ynoieHux cpepctasa, Melyytum, aAuHamuuan npeobBpamaj
UENOHYMHOr APYLUTBEHOr, & camum TUM W NPasBHOr CUCTEMA HWje Ha
oaroBapajyh HauuH npatuna v npasHa MWCG0 O APYWTBEHD] CBO-
JUHW TAKo Aa M Yy YHYTPallVM OHBMPUMA NpaBHa NDUP0Ja APYILTBEHE
CBOjuHe u3a3uBa pasnuuuTa cxsatawa’ Y rpafjaHcuo-npacHum OfHO-
CuMa Ca eIeMEeHTOM MHOCTPAaHOCTW TakBe AMNEME Cy ce jow javye Wero-
jbaane, a nocebHO y cnyyajeBuma Haja Je CTpaHu NapTHep TPasuo
W3pWUYUT OATrOBOP Ha NUTawe HO je TUTynap CBOjWHE Ha cpeacTeuMma
34 3ajeHUYKO MOCAOBEH:E.

OArosopn Ha MOCTaBmEHO NUTaHE TPAEHU CYy Y NDasHO] Teopuju
h pewersuma noctojeher sakonogasciea na RemMo WX vy Aamkei uana-
rarby W MU uHTEepnpeTupatu.

Y Teopujn cy ce dopmupana pasznuuuTta cxpaTtarka, KHOja OHBUPHO
MOEMO KnacuuKoBaT y HeTiipu rpyne.

Mpeo cxsatame nNonas3n o Tora Aa cTpaHa AKUA VHOLLIEHEM CBO-
jux cpeactasa y pmomahy opranmsaumjy u pame 0OCTajy BAACHMUM TUX
cpeactaBa ca cBuM cCBOjuHCKuM oenzawherwsuma. Tako ce Hasoan fa
~MPaB0O CBOJMHE 3ajApiaBa CBaHA YrCcBOpHA CTPaHa Ha COMNCTBEHOM
yAeny v rerosum nnogosuma’.' Ipyrm ayTopn 43 ose rpyne, nosu-
Bajyfin ce Ha npumepe w3 yrosopiie npaice, cMmartpajy fa ce cTpaHu
napTHep He Mopa oApeln ceOjuHE Ha YHETUM CpPeAcTeMMA, a Aa je
MpaKca CTBOpWAA NO3UTWUBHY TNDE3YMOUW]Y Yy Heuxosy Kopuct.® [pak-
TWYHO, OBO 3Ha4KM Aa cTpaHa Jjivua He mory crtefiw ceBojuHy Ha cpeg-
cTBuma gomahe cpranusaumie, anm HY HUX0B2 cpepcTBa yHera vy
Aomvafly opranusaumjy e npenase v ApyWTEEHY cBOjiiHy. Crpanu
NapTHep, AaHne, CBOja CpeAcTBa jaje caMo Ha ynotpeby, rao y chy-
yajy societas quod usum, anm v AamE OCTaje HUXOB BHACHUNK.S
Mpema Tome, aakmyyak je opux ayTopa, CTpaHa nula 3aspasajy
CBOJUHY Ha yHETUM CPEACTBUMA, OCMM aKO CE TOra Ha U3PUYMT HaunH
He oApeHHy. 3a NOTBPAY OBAHBOr CTaBa HAROAE Ce: npaso cTpaHor
mua Ha yvewhe y mobutu, npaso uva noepahaj ynomenux cpeacrasa
W NPaeo Ha npeHoc npasa uw obaBe3a u3 yrosopa Ha Tpeha auia. Ha-
BE/1eHa npasa, Npema W3HeTHM CcxXBaTarbumMa, WU3BUPY W3 CBOjJAHCKHMX
osnawherwa Ha yHeTUM cpeacTBMMA HOja CYy Kao VAOr aata nomahoj
opradHusauniu.

CxBatarbe je apyre rpyne ayTopa fa Ce NPaBHW CTaTyCc CPeacTaBa
CTpaHux snua Moe objacHuTh mHcTUTYTOM nuda proprietas. Aytopw

3 B. Crojanosuh, JI.: Creapuo npamo, Beorpay, 1980, ctp. 514.

? Teuwmsh, M.: MoryhHocTi ¥ ofamuun 3ajeaHMuUKNX yiaaraisd ¥ jyrocno-
BeHCKO mnpeayzehe, u3x. MuCTUTYT 32 CcnomHy TprosmHy, DBeorpan, 1979,
crp. 12:

5 Cyxnjacosuh, M.: ,Jy20ca08encky CHETCM camoynpas.Laba U zajed-
HUMKU NOCAOBHU nodyxearu ca CTpaHusm (pupsasa®”, pedepar ca MebyHapos-
HOr KOJNOKBMjyMa: 3ajeAHMuKH IOCIOBHM TIOYXBATH jYTOCNOBCHCKMX ITpE-
Ayseha i muHocrpannx dupmm, Beorpaz, 1967, romgiie; crp. 39—60.

8 B. Kpym, B.: ,JIpasne xapaxrepucruie Y2OBOPA O YAQRAHY UHOCTPEHUL
cpedcrasa y domahe opzanusayuje”, pedepar ca IV Mebvanponnor caseto-
Balba TIDMBPEIHMEA M HpaBHMKA, oapmador y 3arpeby 14—18. cemremapn
1967. ropmne nsy. MHCTUTYT 38 VIIOPEIHO npaso, beorpaza. 1967, crp. 9.



U3 OBE rpyne HaBoAe Aa ce CcTpaHa nuua, yhamyhu cpehctea y A0-
mahy oprasm3auunjy, oapuuy ApHasuHe anm ga Kpo3 nojeny pobutu
M CHOWeEeMe pW3uHa, Kao 1 Kpo3 nospahaj crteapwu Bpwe osnawherba
HOja W3BUpY M3 CBOjuHe, nNa Masap oHa Buna v rona csojuHa.” Mehy-
Tum, npogpecop CrojaHoBuh cmaTtpa pa cpeaAcTBa Hoja Cy CTpaHu
napTHEpW ynowmunu y pomahe opraimsauvje umajy TpeTmaH , npuspe-
MEHUX ApylWTBEHUX cpeacTaBa . OBavaB HWXOB CcTaTyc M3BOAM Ce
M3 oapepbn unaHa 267. 3aHoHa 0 YAPYHEHOM paay, nNpemMa Home
,8H0O je HeHa CcTBap WAW maTepujanHo npasoc nocTano ApPYILUTBEHO
CPEACTBO N0 OCHOBY npuBpemeHor Hopuwhewa, 1ta cTtBap wWaM 710
npaeo NPUBPEMEHO MOCTajy APYLWTBEHO CPEACTBO Y APYWTBEHOM npae-
HOM MUY ¥ HOME Ce Ta CTBap WMAM TO NpaB0 HOPUCTHU A0 HEerosor
noepahaja’’. M3 osora Ou ce MOrao 3ak/byduTy Aa MNPEcTaHHOM Yio-
BOpa 0 yharary npecraje nm CBOJCTBO NPUBPEMEHOr ApPYLWTBEHOr CPoa-
CTEA M HaA HEeMy CEe MOME YCNOCTaBUTWM MAW NYyHa CBOjMHA CTpaHOor
nuuya wunu he HoHauyHy ApywTBeHy cBojuHy ctehun pomaha opraduisa-
uuja. ¥ cywtuHM, 3a BpeMe Tpajarka yrosopa 0 yharawy, CTpaHo auue
MMa camMO rono npaso CBOjUHE Ha YHETUM cpeacTBMMa y aAomany
opraHusaumnjy.

NMpema Tpeliem cxpatawy, HOje MMa Hajeuile npucTanuMua y Hawoj
TEOPUjK, CTpaHW NapTHEp Yy NOorneny YAOHEeHWX CpeacTaBa He MOoHie
umatu Beha npaBa Hero wrto ux uMa gomaha opraHusdauuja, na Raiio
Hu aomaha opraHmzauuja HEmMa NPas0 CBOJUHE TO HW CTPAHO JNLE HE
MCHiE MMAaTW NpaBo CBOjUHE Ha cpelicTBMMAa 3a 3ajelHUM4YKO NocnoBarke.
Y tom cmueny npodecop Liepoenh HaBogm pa ce ,yjeautbaBarbem
cpeacTaBa He Merba HUXO0B HKapakTep, MnowTo npaso Kopuwhera HAa
CBAM  YiedureHMM CpeacTBuMMa CcTuue npuBpeaHa opraHuzauwvja vy
HOjy cy cpefcTBa yaoxieHa, ¢ TUM LUTO cayroeapayv MOTY Yrosoputy
Aa o Bpulewby oapeheHux npaea y norneay ropuwhersa TUX cpeacTtaea
criopazymHo oanyuyjy . W y wHocTpaHo] Teopujn roja ce 0Oasuna
AHanM3oOM ynararba Yy jYrGCNOBEHCHE oOpraHusauuje yapysHeHor paJga,
MapameHa cy MULULEeHa Aa ,MHOCTPaHW napTtHep Hema CBOjUHY Yy 3a-
najgHoM cMUchy Koja Bn ce 3acHuzana Ha wherosom yuewhy y ranuta-
ny, ann y KoMe yMecTo Tora, uMma yrosopHa npasa Hoja He MOory outy
pelia ol OHMX HOja MMa HEroB jYrocnoBeHCHM napTHep' .'°

W Ha upajy, Nnpema 4eTBPTOM cXBavaiby, CaBpeMEeHW Hanutanucra
HUje BULIE 3aMHTEPEecOBaH 3a NpaBO CBOjUHE Mna y nperoBopuma U He
MHCUCTUPa Ha oBOM. Hanwutanwucrta je, npema OBMM cxBartarbuma, npe

T Diypub-Brrjemh, O.: drosop o ynaramy cCpencrasa CTpa#EMx TIPaBHMX
i hHsmukix JaMua vy Josmahe opragmpsampje yApyEeHOr pPaid, MAaCNCTApPCKH
pajg, Beorpaa, 1973, cTp. 79—80.

¥ Crojanosuh, I.: op. cit.,, crp. 336.

b Ileposuh, IL.: TlochaoBHo TEXKHMUKA capaaMika ¥ 36MJLI 11 €a MHOCTRAaH-
cracMm, MHeTHTYT 34 cnossHy Tprobuuy, Beorpan, 1967. ropume, ctp. 34, V opom
caymacay u3jannsapajy ce u: Murpoewnhk, J.: 3ajegrmaro yaaraise jgoMmahux n
cTpartix cpeneraega, Ipapsy chaxyarer ¥y Hosom Catnty, Hoou Caz, 1976, roanue,
crp. 38: Byperub, C.: Yrosop o0 yJaaramy cpeacraea cTpaHux Juna y jaomahe
nprapM3auguje yapymxReHor paga, Beorpap. 1978, ropwse, crp. T8—79; Baxor, H.:
JajeqHMyuKa yiarada M AyTonouHA KoCpRAMHalMja ca orpaiiitM opraHMsanmjama
v npuepenn, Beorpan. 18980, romme, crp. 20.

10 Holt, J. B., Joint ventures in Yugoslavia: West German and American
Experience, MSU Bussiness Topics, Graduate School of Bussiness Admini-
stration, Michigan State University, Feb. 1973, s. 53.
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CCera 3auHTepecoBaH 3a OcTBapere sanosos/masajyher npodumra no
ccHOBY YNOMeHMX cpeactasa M 3a oapeheHn yTtuuaj Ha (hyHHUWM]E
ynpasbatha. M3 Tux pasnora npogecop Frepwrosuh cmatpa pa ,.aHo
oe cxBaTM APYIUTBEHO BAACHWWTBO Hao Herauuja npasa BAacHWMIUTBA
na oppeheHe creapu, oHAa HW Kanutanucta Hehe npasutu npobneme
afior pnacHuwTEa Ha cteapu. On he 1O nurare NOCTaBUTU cCamo ako
ce APYWTBEHO BNACHWWITBO CXBaTW y HalWKUM OAHOCHMMA KHaO HERO Npa-
B0 Ha crteapu''.'! Mako u3 oBora npou3unasu ja nuTatbe CBOJUHE
Hema NpasTM4YHOr 3Hadaja, jep je npuxsaheHa HeBnNacHU4YKa KOHUEN-
uyja ApYWTBEHE CBOjMHE, TO MNak He 3Hauum pa oBo Tpeba MUMOWIK
u ca Teopujcre ctpaHe. Ctora hemo, npe HEro WTO HKPUTUYHA OCBETNIN-
MO M3HETa CxBaTaka, Hajnpe M3HeTU CTarbe NO3WTUBHOr 3aKOHOAABCTEA
y 0B6nacT MHOCTPaHWX MHBECTUUW]a.

3aKOHCKK NPONWCKM O ynararwy CTpaHux cpejcTasa, Hoju cy Ce
PeNaTUBHO 4YECTO MEranu, HUCY YBEeK AOCNeAHO peryaucann OBy mMa-
Tepijy na ce, y HeAOCTaTHY AWPEHRTHUX HOPMU WHBECTULMOHOT 3aKOHO-
NARCTBA, pelletbe OBOr nutakka Hana3wio y ckaaay ca paToMm CuMTyauu-
jom n notpebama pomahe npuspene, a y HOHTEHCTY UENORYNHOr KOH-
loriTa APYWTBEHE CBOjUHE W caMoynpas/batba. Tao, nmpemMa 3aroHy
0 W3MeHama M jAonyHama 3akoHa O CcpeicTBMMa NMPUBPEAHUX opraHu-
saumja, on 12. jyna 1967. roauHe, jyrocnoBeHCHa opraHusauuja y Hojy
ce CPGACTGA yAamy CTWYe Ha CpeACTBMMA 3a 3aje/\HW4HO MOCnOBatLe
npaga M oBnawherba HOje [JYroCNOBEHCHE opraHusauuje no yctasy MH
3aHOHMMA MMajy Ha CPeACTBMMA Y APYLITBEHO] CBOJUHM KOjuMa nocayjy,
a To ie npaso ropuwhera u npaso pacnonarawa. [Jomaha opranmsauuja
TO npaso BpwM Ha HauwH npeaBuljeH yrosopom o ynarawby (un. 646.
rc7an 1. HaBepewvor 3aKkoHa). Hu 3akoH 0 yharamby cpeacrtasa CTPaHMX
nua y aomahe opraHusauumje yapymedor paga, og 19. anpuna 1973.
roinMHe, He Caapin AuperTHe oapeabe o pacnonarakby u ropuwhery
coefcTaBa 3a 3ajegHudko nocnosarse. MehyTtum, y unady 5. oppe-
hero je aa cTpanu cayroBapay He MOMe umaTtu Apyra npasa Hero
UiTo wx wma aomaha opranumzauvja yapyseHor pana, Hu Beha npaaa
o5 npasa wWTo Ux wWma aomaha opraHusdauuja yapyseHor paaa. Y3
0BaHO yonwTeHy popMyiaaumjy cTpasom auly jaje ce npaso Ha nospa-
haj nojeanHnx CTBApU YNOMEHUX Y 3ajeAHUYRO nocnesarke (un. 10),
WITO Ce Yy NpaBHOj Teopujlu Tymauuno Hao pactum reservati dominii.
HewTo cy oapeljeHnju sarkoncku nponucu ua 1978. roguHe. Taso ce
v ynaHy 13. 3anoHa o ynaratby, oapeljyje aa cpepacTBuma 3a 3ajes-
HMYHO MOCAOBAHK-€ pacnofiadie OCHOBHA OpraHu3auuja yApyHeHor paja
y HOjy CY CpeacTBa y/oMeHa, Ha HausH yTeplieH nponucuma u Vro-
nopoM o ynarawy. Mehytum, u osaxo ojpeljeHo npaBo pacnonaratba
romahie opraHduzauuje OrpaHu4eHo je npaBoM CTpPaHOor napTHepa Ha
nospahaj BpejHOCTU YNOHeHnX cpejcTasa, OAHOCHO NpasCcM Ha rnoepa-
hzj nojeaunvix cteapy (un. 31. 3akoHa o ynaramy).

Mpwu oBarBoOM CTaky MNO3UTUBHOr 2aKOHOA2BCTEA M M3HET!M CXBa-
TarbuMa npaBHe Teopuje, cMatpaMo ja v jake ocTaje HeAO0BOMLHO
N23jallkeH0 NMATalbe KaKo TYMauduuTu NpaBo cTpadHor nauua Ha nospahaj

11 Tepiikoeuh, J.: ,Teopercku u CpYWTEEHO-NOAUTULKY ACNEKTH mTab-
nra npobaema Yy Beszw ca yjeduwasaes cpedcrasa’, pedepar y 36upryt:
Yiem masamke M yaarame JomahmxX m eTpadux CpejcraRa y o pajHe opranm-

sairi e, Beorpan, 1967, crp. 8.
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YROHEeHWX cpehcTaBa v nNpaeo Ha npeHoc npasa n obasesa w3 yrosopa
0 ynaratby Ha Tpeha nuua. Oa nu cy To pedieHcl CBOjUHCKUX OBnall-
fierwa cTpanux nuua, wam cy TO yrosopsHa obauraumona npapa? Ogf,
OAroBOpa Ha oOBa nuTara 3asucuhe W nNpaBHU PEHUM  YNOMEHUX
cpeacrasa.

Y ocBpTy Ha uanomeHa cxaaTtarba cmatpamo ga 6u tpebano pas-
nMKOBaTM ABE CcuUTyauuje wKoje 3akoH 0O ynarawy npensuija, a Hoje
MOTY YTWLATWU Ha MOocTojakbe PasiuyUTUX PeHuma YNomeHux Ccpel-
ctaBa. llpema unany 31. 3axoHa 0 ynarawby, YropopoM 0O ynararby
MOHE Ce NpessBuAETM NpaBo CTPaHOr NULEA Ha:

1. nospahaj epepHoctn (uctakao P. B.) cpeacrasa, unm

2. nospahaj oppehenux cveapm (uctakao P. B.) Hoje je ono yno-
Wuno y pomahy cpranusauujy yapyseHor paaa.

Y npsomMm cayuajy, Hoju je Hajuewhu y yroBopHoj npascu, cTpaHu
napTHep yroeapa noepahaj speaHocTu ynomieHux cpepgcrtasa. Crteapu
W rnpaea Hoja ce yHOCE Kao YJior Npoueryjy Ceé W HbuXoBa BPESHOCT
BOAM Ce Ha pavyHy ynora. To mory ButM mawmnHe wunn onpema, uau
oLpehena Hosuvana cpepcrtea M3 Hojux he pomaha opranmsaumnja Ha-
basut noTtpebHa cpeAcTBa 3a NPOM3BOAKY. Tawo aobujedHa cpencrTsa
yHoce ce y pomaly opraHusaumjy u ynase y yHynHy MMoOBMHY domahe
opraHuzaunje. PagHuun aomahe opranusauunje Kopucte osBa cpepacTsa
M KMMajy cea npasa y norneay ynpasbarba M pacrnofararba Hac u npe-
Ma cpeacTBuma pomahe opraHmsauuje. [Npema ApywWTBEHoj 3ajeaHuum
nomaha opranusauuja Koja ce KOPWCTU CTPAHMM CPELCTEMMA WCTYNa
Hao HMXOB ,.BNAacHMK' U cHocu cee obDaBe3e KOje NPOWU3UNG3E M3 HoU-
xoBor Hopuwherba Hao cpejcrtaBa y APYWTBEHO] cBOjuHW. Mowie au
OHAa CTpaHO Nuue 3afpiiaTh CBOJUHY Ha OBaHO YHETMM CpeicTBUMa,
Hao WTO M3HOCE ayTopu npse rpyne?

Hao wTOo je nosHaTo, 3aapHaBarke MpaBa CBOjWMHE jas/wa ce vy
VIOBOpUME O npojaju v npescTtaska nocebadH Hauud obeszbelersa
npojiasua 3a Bpeme LOH Kynay He ucniatv npoaajHy uedy. Cse no
MOMEHTa ucnaaTe UEeHe npojasal, NpaBHO O0OCTaje BAACHWK CTBapM,
a hynau ocnm ynoTpebe He MoMie pacrnonaratv RyNn/bEHOM CTBapu HUTH
je otyhutu. Meljytum, HOoA yroBopa o ynarary HE MOME Ce NpeTno-
CToBWTW 0Bakea cutyaumja. lpBO, cTpanHm napTHep HeMa EHOHOMCHOr
uHTepeca pAa ceoje noTpaxivBarbe ob6eabeljyje Ha oBakas HaumH.
CrtpaHo auue HWje 3aMHTEpPEcOoBaHO Aa HAKOH TMpecTaHka yrosopa
BPatm y CBOJY 3eM/by YNOMEeHy wmawuHy (MM HeKu Jpyru npeamer
ynora) ®oja je 3a Epeme Tpajarba YroBopa M €KOHOMCHM WM MOopanHo
3pabahiena. i3 Tux panora ce osanas HaumH oGesGehema 1 ne jaBma
y nocnoBHoj npaucy. CTpaHa nuua CBOjy CUFYPHOCT 3a penatpujauujy
HanuTana Tpawie He HPO3 OBaHBa CcTBapHo-npaBHa obezbehema, Beh
Hajuewhe w©po3 6Ganrapche rapadumje. [pyro, cmatpamo aga HU ca
npaeHe cipade liMje AONYLITeHO CTpaHoM nuLy 3ahpasBarke rnpaea
CBOjMHE Ha ynoHieHnuMm cpeacTtenmMa. Ao On ce npuxsBaTuio CxBaTame
npemMa HOME CTpaHW MapiHep ocTaje BAacHWK Ha CTBapuma YHEeTUM
KO0 ynor odja 10 noApasymMesa v Heroeo npaso pacnonarawa. CrpaHo
nuue Bu, pawne. cpoja npasa MOMIC WTUTUTU CBOJUHCHOM TyHBOM
jep je BnacHur cteapu. MelyTum, oeaHsa aHanoruja ca YroROpOM ©
npojaju ca 3afApHapar.em nNpasa CBOjuHe He MoMe ce Gpanutu. 3a-
HOH 0 ynarawby, y uileny 13. Ha WmnepatmBHu HaunH oapeByje na
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CPEeACTBMMA 3a 3ajeHWUYK0 NOCNOBaHke pacnofiame, Ha Ha'uuH yTBpheH
NpONUCUMa M YroBOpOM O Yynararby, OCHOBHA opraHvaauuja yaApyHeHor
paja y Hojy cy Ta cpepcTsa ynoweHa. PaaHuum pomahe cpradudauyuje
CTUUY NpaBO paja Ha YHYNHOCTU cpejcTaBsa ApyWwTBeHe penpoaysuunje
W CcBa npasa ynpasbarba, Kopuiihiewa u pacnonaratba OpUTMHEPHO
npunagajy Heuma. MehyTum, curypHOCT NpaBHOr NpomMeTa Hanawme nja
Ce HAO YYECHWUM OBOr npomeTra jaB/bajy OCHOBHE opraHumsaumje yapy-
MMEHOr paja, WTo je ynpasc u npeieuheHo UUTUpPaHOM oapenbom
3akoHa o ynararby. ¥ TOM CMWCRY pomaha opranuaauuja Mome yno-
weHa cpeactsa u oTyfiuTm 3a BpeMe Tpajatka yroeopa. CtpaHnwu
NapTHEP MOME TPamMuTu packuj yrosopa W nosveatu ce Ha OUTHY
noBpeay yrosopa, anu Hehe mohwu Tpamuti noepahiaj oryhere creapn
on Tpeher nuuya. MNpema Tome, NPasd CTpaHOr nuua Ha noBpahaj Bpen-
HOCTW YNOIHEHUX CPEeAcTaBa He MOME CE CMaTpath CBOJUHCHWM OBN&L-
RetbeM HWTW OHO M3BUpE w3 3aapiador npasa csojute. OHo je no
czojoj Npupoaun yropopHo cbnuraunoHo NOTpamnzaibe. CanuHo osome,
cMaTpamo Aa HW M3 ronc CBOjUHE He M3BUPE NPago CTpaHor nvua Ha
nocpahaj ynormeHux cpejctasa, HAWTWM Nax beroso npaso Ha yuauihe
y JAOXOTHY OCTBApPEHOM 3ajejHuusum nocrnosatsem. Fono npaso Coc-
juHe npeactasba nocebHy ocobuHy enacTHYHOCTW Npasa CBOjUHE (ius
recadentiae) Hoja 3a HEHOr TUTyNapa 3Hayu NpUBPEMEHO JNniaBaibe
npwasude n moryhHocT aa Bpwm csoja oBnawhersa y norneay Ko-
pulihewa U pacnonarama. docnegHo ToMme, cMaTpamo Aa CTpaHo Anle
He OW MOrno MMaTy BuUno KakBMX NpaBa U3 OBaKBE roie CBOjuHE.

Fona CBOjWMHA HA yJAOMEeHWM CPeaCTBMMA MOME Nnoctojatn 1 npas-
HO 61 To Buno AO03BO/BLEHO, CaMO y OHMM Cly4dajeBuma RaAa CTPaHun
napTHep yroeopwu npaso Ha nospahaj cTeapu, a HE NPaso HA nospafia]
EPESHOCTU YNOMHEeHWX cTeapu. 3aroH O yharaky A[0380/baBa W Taray
voryRHocT, anm camo 3a ogpehene cTeapw Hoje mopajy buti TauHo
HasiiaueHe yrosopom o ynarawy (un. 31). AHO je cveap yHeTa noj
OB&HBUM YCAOBMMA OHAA CTpaHal, 3a BDEME Tpajarka Yroeopa 3apap-
wiapa npaeo ceojuHe. MeRytum, Tako yHeTa CTBap HE MOMHE CEe
CMATPATU yNnorom crpador naptHepa. OBo u3 paanora, wio ako cTpa-
Hay Ha wspajy yrosopa epaha Ty cTtBap n naturam OHAa OHA HIje
nata Hao ynor, seh ce ynorom MoOMe€ CMaTparyn camo BPEAHOCT HEeHOT
ropuwherwa. Yname ce wena ynorpeba nao y cayuvajy secictas quod
usum. OBarBa cTBap He ynasu y wmosBuHy pomahe opranvsaumje W
oHa ca HOM He Mome pacnonaratu.'* Badw oBux cayuajets HZ MCIHT
OUTYU rosBopa HWM O MNpaBy CTpaHila Ha rony CBOjUHY, HW O IHErosoMm
npaBy 3ajpiasatba cBojuHe (pactum reservati dominii).

Hw npeHoc npaea 1 obaBesa 13 vrosopa O ynaratby Ha TpELd
AMlLE HEe MOMHe ce cMaTpaTh (YHHUMJOM CBOJUHCHWX osnawhexwa cTpa-
Hor napTHepa. Peu je o npenocy npasa n obaBesa, a HE O MNPeHOCy
came crtBapu. OBawBuMm npeHocom Tpehe Auue He MOoHe ctehu ceo-
judy Ha cTBapu yHetoj kao ynor, seh npaso Ha yuewhe y AOXOTHY
OCTBApPEHOM 2ajeAHuYRItM nocroBawem. CTpaHo auue NpeHocH cBOjC
obaurauMoHo, a He CBOJMHCHO npaBo jep c2 HEToB npocobuidn CcBOjWii-
CHM OOHOC Ha YHEeTWM CcpeicTBMMA 3alibyyvyeremM yrozopa o0 ynarawy

12 B, Murpoeuh, J.: 3ajonHuuko yaarame goMahux i crpadux cpen-
crasa, Ilpasiu cbakyarer y Horom Cany, Hoem Can, 1976, crp. 41.
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TpaHcgopmucao y TpawibeHu oaHOC 4uja je rnasHa EHOHOMCHa ca-
ApHuUHa y npaBy Ha ydyewhe y JOXOTHY OCTBAapeHOM 3ajeAHWUYKWM
nocnosawem. ¥ Tom cmucay v npocecop banor HaBoau aga ce ,ynhor
CcTpaHor fnua npeTteapa y nNoTpasuBarse CTPaHOr nuua npema opraHu-
3aLujn yapYyHeHor paja y Kojy cy cpegcriea ynoiierna. Pev je o obnwu-
rauMoHoM ogHocy, o obasean pomahe opraHmsaumje yapymeHor paga
y norneay CTpaHuMx cpeicTaBa — HC O CBOjUHM cTpaHor auua’.'

Mpema TOME, ado CMO 3aKbYyYyunn Aa CTpaHo nuue He MOHe
MMaTK CBOjUHY Ha YHETMM CpeACcTBMMa 3a 3ajejHuH0o nocnosakse,
HEeONXOAHO je YCTAHOBWTW HOja npaBa Ha TUM cp2acisuma wmma Ao-
maha opranm3daumja v NO HKOM OCHOBY.

CneunduuH HapakTep ApYyWTBEHEe CBOjMHEe, Kao wus3pasa opy-
UITBEHO-EHOHOMCHKMX oaHoca melly npoussoljauuma, ycnosBmasa u cne-
uuchbuure meliycobHe opHoce cayroBapayva HOju ce He Mmory obBjacHuTi
KAACUYHMUM WMOBWUHCHKMM WHCTUTYTUMMa. Hawe oprabnumsaayunje yapyme-
HOI paja Hewmajy HlacuyiHa WMOBWHCHA MnpaBa: Npae0 CBOjUHE WNU He-
Hajawre npaso wopuwhersa. OaHocw mehly wyauma v nNpou3BOabM,
a wupe U y LEeNOHYNHOM Npouecy ApYuTBEHE PCenpoayHuMje, He 3a-
cHuBajy ce Ha cBojuHum, Beh Ha npasuma wm3 pasa. ¥ T1OoM cmMmucny
n Ycras CHOPJ npornamyje pa HMKO HEeMa npasa CBOjuHe Ha ApY-
ILTEEHUM CPeACTBMMa 3a MNPOU3BOAHKY W HUKO HE MOME HW No HOM
NPaBHO-CBOjMHCHOM OCHOBY nNpuceBajatn nNpovws3son APYWTBEHOr papga,
HW ynpae/kaTtv W pacrnojaratv LPYWTBEHMM CpejcTBMMa 3a NMpPoOW3BOA-
tty. Pan yobexa je jeAiuHW OCHOB NpucBajarba Npou3nofa APYWTBEHOT
paga M ynpas/hatka APYWTBEHUM cpeacTtauma.'!

OcHoBe ApywTBEHO-EHOHOMCHOr CWMCTEeMa 3acHuMBajy ce Ha chno-
00LHO YyApPYMEHOM pajy Ha cpencTBMMa 3a TNpOu3BOAHY Y APY-
IWITBEHC] CBOjJMHM W Ha caMoynpas/baky paAHWBa Yy NPOW3BOAHN W
pacnogenn apywrseHor npow3dsoga. Crtora ce HW MNpasBHWU NONOHKA]
opraHusauumja yapyHeHor paja HEe MOe nocmarparti He3aBWUCHO 04,
nono#aja weHnx HopucHuura. Opraruaaunje yapyHeHoOr paga He onpe-
AelbY]y nNonowaj pajgHOr 4YOBEKa, HWTWU cTatyc cpeacTtaBa penpoays-
unje, eeh obpHyro. OaHocu meRly wyauma KOjU ce ycnocTaBmwajy y
npouecy npou3Boirke oapelyjy npaBHu cTaTtyc iBUXOBMX OpraHv3a-
LMja Kao W crtatyc cpeacTasa APYUWTBEHE penpoaysuuje.

Monaszehu o4 oBakBe HOHUENUWje, cMarpamo ja Ce W MpaBHK
CTaTtyc cpejcTaBa CTpaHux Jinua mMome objacHuTh jeanHO nNyTem ada-
Nu3e noJioaja HopucHuHa Tux cpeacTasa (pagHuKa y YIAPYHEHOM
pagy). RapakTep TakO YCNOCTaB/bEHUX OJAHOCA Y NPOU3BOAHM Cayun-
H&Ba EHOHOMCHY CTPYKTYpY ApYyWTBa, peanHy OCHOBY Ha Kojoj ce
AWHiEe npaBHa W NOANMTUYKA Haarpajra W HOjo] ojnrosapajy oapehenwu
obavuy ApywTBEHE CBecTw.'®

13 Banor, H.: op. cit,, crp. 20.
4 Yeras CPPJ, ¥Yeoamm neo, ocHoBra wHawena, 111, er. 4. 1 5.

15 Mapre, K. n <Ppuapux, E.: Hena, tom 20, usn. TIpoceera, Beorpap,
1979, crp. 332,
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Yrosopom 0 ynararky CTpPaHW naptHep ce obaBe3yje aa Ha uMme
CBOr ynora yHece cpeAcTBa 3a 3ajeAHWYHO nocnosakke y gomahy
opraHmsaumjy yaApyHeHor paja paaw ocTsapuBarha 3ajeHMYHUX WH-
Tepeca M uwresa. Tako yHeTa CpeAcTBa Yy OPraHW3auMoHOM W Npo-
M3BOAHOM CMUCNY UYUHE JeAUHCTBEHY TEeXHOJIOWHY UEeNnHYy WU Yy Hpaj-
HOj nocaeamun, 3ajeaHo ca nocTojehum cpeactBuma gomahe opra-
HMU3aunje, YnHe jeAWNHCTBEHW PEenpoayYKUMOHW LuHnyc. Ha Tano yHe-
TUM cCpeacTBMMa padHuun y npouecy mwuxoeor Hopuwhewa ycnocras-
wajy mehycoOHe ofHOCE HOjM Ce He Mory pasauKoBaTtu o4 OjHOCA
y OcTanMm opraHu3auujama yapyseHor papa. ¥ tom cmucny Ycras
C®PJ nponucyje aa pajHuuu opraHuzaumnje yapyseHor papa, Hoja
CE HOPUCTWM CPEeACTBMMAa YNOHEeHWM O0J CTpaHux nuua, wumajy wucra
ADYWTBEHO-EHOHOMCHKAa W Apyra camMoynpasHa npaBa Hao W pajgHuLK
opraHusaumje yApyHeHor paja Koja ce y CBOM MOC/NOBaky HOPUCTH
cpeacTsumMa Apyrux aomahux opraHusauuja yapysedor paga (un. 27).
Ocreapetbe oBe ycTtaBHe oppesnbe npeTnoctaemba ga pagHuuM y opra-
HU3alujama yApYyHeHOr paja, Hoje Ce HOpPUCTE CPeACTBUMA CTPaHUX
nauua, umajy y OCHOBM WCTK NONOH&] Kao M paaHuimn apyrux gomahux
OpraHuM3aumja, WTO 3Ha4YM Aa U CpeAcTBa CTpaHUX Nuua mMopajy mmatu
HapavTep ApYWTBEHE CBOjMHE Ha HKojuma Re yapyHeHu panHuum
OCTEApPWBaTK CBOje nMpaBo paaa.

liano ce y (PU3MYKOM CMUCNY MOry pashnHosatu cpeactea gomahe
opraHM3aumje W CpeAcTBa CTPaHWUX NWUa, Takea nojena ce He Own
MOrina BpwuTK Yy YycnocTas/beHUM oaHocuma melly pagHuumma y npo-
uecy wuxosor kwopuwhetsa. lNpousBogHu ogHocK cy jeauHcTBeHU Bes
ob3upa Ha wunssop cpeacrtasa. W npaeo papa Hao HajcseobyxeaTHuje
npaBo pagHMKa, OCTBapyje ce Ha YyHYMNHOCTK CcpejacTaca ApYLUTBEHE
PENPOAYKUM]E, a HEe Ha NOojeAUMHaAYHOM CPEeACTBY W Hao TaKBO, rpaso
paja He MOMHe MnpejcTaB/baTl HUMKAKBO CBOJUMHCHKO npaso.'® Y CylTUHK
npaBo paja camMo u3pamaBa 4YudbeHuuy a[a paj, a He npunagHocT
cpegctasa, oapelyjy EKOHOMCHY, APYWTBEHY W NOAMTUYRY MO3ULW]Y
paaHuKka. lpema TomMe agatm cTpadHoMm nuuy Npago Aa M gabke ocTaHe
TUTYNnap CBOjuHE Ha YyHeTum cpepacTBuma 3Hayuno 6m npoayxosBaTwu
OAHOCE 3acHOBaHe Ha npasy CBOjMHE, a He Ha paay, WTo je y Aau-
PEHTHO] CYNPOTHOCTM Ca OCHOBaMa Hawer CcouMmjanucTUYHOr onpeje-
/berba. PagHuun pomahe opraHusauuje, Ha OCHOBY npasa pafa, cTudy
npaBo Ha ynpaB/bakk€ W pacnonararbe CBUM CpeicTBMMa 3a 3ajen-
HUYHO nocnoeake, 6e3 obG3upa na nu cy cpencrea obezbehedHa on
aomahux opranuszaumja uauM cy ux yHena ctpada auua. Y ToMm cMucay
M 3aHoH 0 ynaramy oapeljyje aa cpeacTBuMma 3a 3ajeAHUYHO NOCAHO-
Batbe pacnonaxe pomaha opraHusaumja Ha Hauud npepsuhen 3sawxo-
HOM W yrosopom. [lpemMa TOME, 3aHOHCHa je NpeTnocTaeka pa csa
npaea pacnonarara n Kopuwhera uma nomaha opraHMsauuja, YKOAMHO
HEHa npasa HWUCY YroBOpOoM pe3epBucaHa 3a 3ajeJHUYK0 BpLUEH:e.
Takea yrosopHa orpaHu4yerba npeacTae/bajy cymasarke cnobope oa-
nyunBarba pajHuHa Jomahe opraHusauuje. Tako, cTpaHo nAuLe MOMHe
umatu oapehena oenawfhierwa y norneay pacnonararba CpeacTBUMA MAM
opraHusauuje npoueca npoussoamwe. MeRyTum, TakBa npasa cTpaHux

10 Crojanosuh, II.: Creapuo npaso, Beorpaa, 1980, crp. 317.
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AuLa He Mory ce cmartpaty pecdnescoM CBojuHCHMX oenawhera jep
Cy YroBOPHOTr KapaKTepa W Ha tbuX CYy YTOBOPHE CTpaHe No0BPOBOIBLHO
npucrane.

W3 ceera oOBOra cmMmaTpamo jAa ce MOHe 3aHby4uTh ja cTpaHo
AULE HE MOME MMATW HUKaHBUX CBOJUHCKUX NpaBa Ha CpeAcTBuma 3a
JajefHUuKO nocnosarbe. Y BE3N Ca YNOHEHUM CpPeAcTBMMAa CTPaHo
AuLe CTuue camo obaurauyoHo-npasHK 3axTes Mpema nomahoj opranw-
JauMju YAPYHEHOr paja y HOjy CY CPEACTBa YNOHeHa. C apyre cripaHe,
CTPaHO nulle He MoMe Butn Hu ocHuBa4 HW caoCHuBaY nomahe opra-
nusaumje. CTpaHa cpejcTBa yhamy ce y noctojene obnuke opraHu-
sauMja YAPYHEHOr paja 4vMe Ce He MOMe CcTBapain Hexu HOBY
opraHusauuodn uau cratycHu cOnui. MomeHToMm yHoweiba CTpaHux
cpeactasa y Aomahy opraumsaumjy yneta cpepcrtea npectajy 6utu
CBOjUHA CTPaHUX Juua U ynase y YHynHy WMOBUHY Aomahe oprasu-
sauvje. Ha Tako yHeTumM cpeacTeuma pajHuui aomahe opraHusauuje
yApYHiEHOr paja cTudy npaea paga M3 Hora npouctuuy u arpubyrn
ApyuwTeeHe CBOjUHE.

Ha kpajy HanoMurbemMo Aa NuTarbe NPasHor peruma YNnomeHux
cpeacTasa noenadn v obpany HK3a YCNOB/HEHWX W HOpenatuBHux nu-
Tarbda, Ha0 WTO CYy rapaHuuje 3a ucnpasHy ynotpeby ynora wiuv nu-
Tarbe CpEeAcTaBa KOja CTpadu ynaradym Mory HOPUCTUTM aa Ce eHo-
HOMCRM oDesbene 3a cyabuny ynora. Mehyrtum, 3bor rapaKkTepa paaa,
3a OBY NpWiWHY W30CTaB/beHa CY pasmaTparba 0Be BpCTe.

Padosan BYKAITMHOEBEHWR

LAW RELIME OF THE FOREIGN PERSONS’ RESOURCES IN COMMON
INVESTMENT

— Sum mary —

Law about investment resouices of the lorcign persons’ in domestic
organization of unit work didn't regulate by the cxplicit away the law's
regime question of the loreign resources which have been invested in
domestic organizations of unit work. Just it gave enough space to law
theory for develop different comprehensions and conceives. Although, all
that conceives are very different in their e¢sscence but they proceed from
the same premisses. So, the authors, who consider that foreign person can
keep low property on the resources which have been inwested and the
aurthors who present that foreign person can’t have any properity's authosity
for the things which have been taken in. In donation of their claim they
represent the law of the strnge person f{or participation in ‘ncome which
has been realised by joint manage their affairs and law for transfer and
cbligations of the agreement on the third person. During cume over lor
one or auther conceives in article they started from the work law, as most
universal law of workers which can be vealise on the total of the resources
sociable reproduktion (without consideration to the resorces come from the
domestic organization or thev have been invested by the foreign perscns).
Therefore, as that kind of law, work law can't represent any properiy’s law.
Thercfore primary property's relation of the strange person on the resources
which have been invested tranform in obligation law demand toward
domestic organization of unit work in which resources have been invested.
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NMPOLLECHO NPABO

CTBAPHWU OBJEBTU HAC HEMNOCPEOHW LROHA3WU
Y HPMBUYHOM MNOCTYNHY

Y 0BOM papy, HOju UMHW OpraHcHy LWenuHy, pasmarpajy ce cne-
neha nurtamka:

I. AyTopoeo cxBaratke HpuTepuja 3a unacudmHaymjy pAonaza Ha
lnenccpepHe U nocpegHe;

Il. Mpoeepasawe nNpaBMAHOCTYH AayTOPOBE TEOpWje: NOHA3HO 3Ha-
uew¢ OoTUCcaHa npcTUjy U AAaHTUNOCHOMUjM fiMLa MecTa;

IIl. MorpewHocT M3jepHauarama CTBAPHUX NOKa3a ca MHAMLMjama:
‘I OHM MoOry OwuTM HenocpepHu JL0KA3WU;

IV Crnop o BpeaHccTU wHAMUM]a;

V. O HasogHO] NpeBaneHTHOCTW CTBapHOr Aciasa;

VI. Wanas n3 puneme: npaBunaH crpaTtewu npuHaz — HomOm-
1opaH AoHas.

. AYTOPOBO CXBATAFE RPWUTEPWJA 3A RINACUDUKALIWNIY
ODOKA3A Y HENMOCPEAHE W MOCPEOHE

Y Teopujn HpUMBMYHOI NOCTYNHa nucuM' CHOpO YBEK TBpAEe Aa
Y OCHOBWU HnacudmKaumje AoHA3a Ha HENocpepHe W NOCPEAHE JIBHU
OAHOC AOKasa npemMa CNopHUM YukseHuuama (npeameTy AOHa3uBamLa,
Themi probandi, oanyunoj unwennum navo rame Haw 3K[M). ,OcHos
HnacudmKaumje je 0AHOC [OKa3a NpemMa CropHOj UYUHEHWUW Y HKDU-
BUYHO] cTtBapu . (Odumurpujesuh). ,Tpeha nopena wnn HnacudpuHaumja
AOHaza BpWY ce NO KpUTepujy oaHOca Joxaza npema 0BOj oANy4YHOj
YMHEeHUUK, Koja ce adoHasyje." (Butomup [lNetpoeuh).

OBaj HpuTepuj je noctao cTepeoTun Hoju ce, 6e3 npoMullbarLa,
npeHdocn w2 yubeHwra y HoBu yubeHuH, u3 cTapuje nutepartype Yy

U O, Dumurpujesmh, Kpusuuso nporecHo npaso, Beorpan, 1982, crp. 186;
Buromup llerpoeith, O gorazuma, Hum, 1959, crp. 36; Buromup Ierposmh,
Kpusnuno-cynekn nocrymax, 11, Beorpan, 1947, crp. 62—637 Huxona Orope-
mua, KasHeHo npouecyaaHo npaso, 3arped, 1899, erp. 327; Mwuoapar Ahkinvo-
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HOBY, M3 |jeiHe moHorpadmje y Apyry, 0 Home ce Bulle He AUCHYTY]E,
y3/iMa Ce Hao aKcuomaTCHW CTas.

MpBu curHan 3a y3byHy w nuTakbe: fa nu je oBaj HpUTEepW] TaHo
YBPCT M HENPWUHOCHOBEH Kao WTo ce TO npernocrae/ba, Aanu cy Ham
CTYLEHTCKU OATOBOPW Ha MCOUTY. Koju cy obenoaaHunu HEroBy TayTo-
NOWRY NpUpoAYy. ,,Ann MK 4yjeMo RaTHal Aa Hawy Haho Mu MO EeMOo

BUAETU KPO3 CTakAo 3aTo WTo j& OHO npoBuaHo.”" OBO je jacHO Hpe-
Talbe Yy morpewHom Hpyry; pehu pa je Hewo CTaknio NpoBUAHO HUje
"W BUlLEe HU Marbe nHero pehu ga momeTe BuaeTw Hpo3 wera. Ppax-
uycHu apamatuuap Monujep ucmesao jeé BpAO BELWTO norpelke ose
gpcte. OTal, HeHe Heme AeBOjHe XONe Aa 3Ha 3aWTo je rberosa nhu
nema. , HuwTa HUje nakule Hero 7o 08jacHUTK’, Rae nexrap Heananuh,
.TO Aonasu on Tora wro je narybuna moh rogopa‘’’. .. [a, aa, npumehyje
otau'', anu y3pOK MOAMM Bac, 3awTo je wuarybuna moh roeopa.
Heananuh je Beh rotos ¢ oarosopom: ,,CBu Hawm Hajbomu nucum

]

he Bam pehn pa je 1O crnpe4yedHa pajtha jeaura’’.? — ,Hag Bu HeTHO

y npunor Tese ... Aa ,,OMUjym ycrnae/byje'', HABEO aprymeHT da onujym

uma moh ycnasmuBarba'' moraum bucmo pehu pna ponasyje MCTO UCTUM
(idem per idem)".® . Edrenc je TayTonorujy 03Hauuo kao ,NpOCTO
noHas/barbe Yy Npeaunsaty oHora wto je seh uapeueno y cybjerTty .. .
B. L. JlerouH je owTpo KPUTUKOBAO TayTonowke uchase: ,Beoma uecto,
Benu, Hapouuto y duU3n4KuMM Hayrama, oDjawrbaBajy Ce OCHOBW Tay-
TONOLIKK: HpeTawe 3emmbe objawraea ce ,npuBaavyHoM cunom’ CyHua.
A wTa je npusnauHa cuna? Tanofe, wpetawe! [lpasna Tayronoruja:

By, KpHMBHUYHO-CyACKn TocTynak, Beorpax, 1946, crp. 107, V. Bayer, Jyro-
CAOBEHCKO KPMBMYHO NPCUECHO NPABO, II, Barpe6, 1978, eTp. 21—22 11 ocTalan
namm numenn, uspuanto unm npehyrao; Claus Roxin, Strafverfahrensrecht,
Miinchen, 1980, p. 120; Dietmar Krause, Strafverfahrensrecht in der Polizei-
praxis, Kiln—Berlin—Bonn—Miinchen, 1978, p. 59; Heinrich Riiping, Theorie
und Praxis des Strafverfahrens, Bonn, 1979, p. 150; Ulrich Stock, Stral-
prozessrecht, Tiibingen, 1952, p. 83; Christian Bertel, Grundriss des oster-
reichischen Strafprozessrechts, Wien, 1975, p. 20; Eberhard Schmidt, Deut-
sches Strafprozessrecht, Gottingen, 1967, p. 82—83; F. Rule, Der Ooster-
reichische Strafprozess, Prag—Wien—Leipzig 1895, p. 145; Karl Beyer, Ru-
dolf Hermann, Strafprozessrecht der DDR, Berlin, 1969, p. 103: R. Hermann,
das Beweisrecht im Ermittlungsverfahren, 1967, Berlin, p. 54; Karl Peters,
Fehlerquellen im Strafprozess, 1I, Karlsruhe, 1972, p. 301; Robert Hauser,
der Zeugenbeweis im Strafprozess, Zirich, 1974, p. 22; Max Alsberg — Karl
Niise, Der Beweisantrag im Strafprozess, Koln—Berlin, 1956, p. 73; E. Seelig,
Lehrbuch der Kriminologie, Graz, 1951, p. 281; C. H. Kaz, Dokazateljstva
v sovetskom ugolovnom processe, Saratov, 1960, p. 33; A. J. Vinberg, G. M.
Minkovskii, R. D. Rahunov, Kossvennie dokazateljstva v sovetskom ugolov-
nom processe, M., 1956, p. 7—8; M. A. Celjcov, Sovetskii ugolovnii process,
M., 1948, p. 135; Teorija dokazateljstv v sovetskom ugovornom processe,
Red. N. V. Zogina, M., 1973, p. 271; F. N. Fatkullin, ObSie problemi pro-
cessualnogo dokazivanija, Kazan, 1973, p. 138; M. S. Strogovi¢, Kurs sovet-
skogo ugolovnogo processa, M., 1968, p. 376—77; Sovetskii ugolovnii process,
v. red. D. S. Kareva, M., 1968, p. 127—128; Ugolovnii process, red. M. 5.
Alekseeva, M., 1972, p. 171; Sovetskii ugolovnii process, Kiev, 1978, u. red.
M. J. Bazanova, p. 142—146; Sovetskii ugolovnii process, M. 1975, u red.
D. 8. Kareva, p. 143; A. J. Trusov, Osnovi teorii sudebnih dokazateljsty,
M., 1960, p. 51; wrn., nura.

¢ Stanlej DZzevans, Jlormka, Beorpaa, 1933, crp. 126—127.

3 Tajo Ilerposuhl, Jlormka, 3arpeb, 1971, crp. 216.

4 Anti-Diithring, 3arpe6, c.a., crp. 40.
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zJaWwTo opaj uoser mne y rpan? Yenen npusnauyHe cune rpaga’’!l® Hagna
npodp. LOumuipujesmh nuwe: ,Henocpeanu JoKazn... cy ,,...Hoju
ce pyobujajy ua posa3Hux cpepcrasa camum cobom, 7], HenocpegHo
FOBOPE O MCTUHUTOCTM MAM HEUCTUHOCTU CHOPHMX YMHLCHMua ...'"
kaga npodp. Baver objawmasa: ,,O HenocpegHom yTephusary umibe-
HULa roBOpPMMO OHAa, Kajla Ce OopraH KPMBMYHOr NOCTYNKa O MNOCTOo-
jarby HeHe nNpaBHO pPeneBaHTHE YMLEHWUE yBjepaBa WAW Ha OCHOBM
BAACTUTOT ONaarka ... WIM Ha OCHOBM HOpULITEHA WM3BOpa CasHama
0 YMHEHWUUAMa HOje HazuMBaMO AOHa3uma, anu TaKBUX M3BOpa casHama
13 HOJUX HENOCPeAHO, AUPEHTHO Lpile Ca3Hathe O MPABHO peieBaHTHO]
“WatbeHUUM . . .77 Raga L. M. Ras usname: ,llpu nocrojamy Henocpea-
MKY ficHa3a rnasHa uureHuua ce yrephyje gupestuo, Henosneaso .. .""
OHAZ OHW, MO Hawem MULbeHY, 3aje/iH0 ca CHOPO CBUM HPUBUYHO-
MPoUECHUM nucu¥Ma HeCBECHO NOHaB/bajy TayTONOWHKY rpellky, Koja je
Y OCHOBYM TaHBOr pezoHoBatsba. (MMoTuprao B. B.).

MehyTum, oBaj HNacuuHKu KPUTEPW] HE CaMO Aa HEe MOMEe Aa U3LPHU
HayuHy aHanu3y 300r cBOje HEeNOru4HCTW, Hero OH HU HEe pa3ocTHpUBa
Ceunu4HOCTH, Koje NoKasyje NOBE3aHOCT THX A0Kasa ca OANYMHUM
UMHEHWLLAMA.

Mucaumo aa CMO MPOHAWNM HAyYyHU KPUTEPU] 3a PasivKOBaHe
ACHA3a Ha HeNoCpelLHe W NOoCpeAHe HUXOBUM Be3MBareM 3a nojam wm
MPOUECHO-TERTUYKN WHCTUTYT Bepauje W NpOoUEeCHO-HPUMUHANUCTUUKO
yuetbe 0 Bepaujama.’

Mo nawem mMuwmEHY, HOA HenocpeaHux aowrasa (McHasa csepo-
Ha — O4YeBWAla, NPU3Harka, HOjU NyT MaTrepujanHor AoKkasa) peuwerhe
Ceé He Hanasu y TayTONnoWHO] oApesbu CHOPO CBUX NpoUEecyanucra,
CHO He mcie BuTW y oAHOCY HenocpejHocTé OAHOCHO NOCPEAHOCTH
npema NpeaMeTy AOKasuMBatka HEro H:era tpeba TpamuTn y sHaueiby
pE3e, HOja ce ycrniocTasmba uamelly nosz23a u oanyuHe uukbeHuLe.

lfapa cBepoun — oueengun satenHy [erpa lMetposuha Ha wussep-
lewy nposande kpahe y sacy na o ycne aa noberde, OCHOBHO je
NMUTureE Aa nu cy ra TtauHo npenos3Hanu'® (ako ra of paHuje nosHajy
ro Yemy cy y cratby Aa ra maentudhunyjy, na He pofje Ao norpewiHor
rpeno3dasatba, UTA.), AOK je HUXOB MCHAZ jeAHO3Hauau: OHKU cy ra
HEABOYMHO 3aTERAM NPK M3BPWEHY Hpalle & HEe Npu YUTakbY JUPCHMUX
necama MAKW CERCYanHOM YMHY M Ta ce pajiha He MOMe gpyrauuje vy-
mMaunTh. Ty uckaan (AOK cy Henocpejan ACHa3 M ynpaso Cy 3ar0 He-
nocpenad Ackaz) Mory umaTtu camo jepaH cmucao (suaueme): [Nervap
[Netposuh je yuuHunau, te wpahe. Nog npernocrasiom aa ce ceeaoum
— CHEeBWALM HUCY npeBapunu y uaeHthTeTy (M camo Ta uusbeHuua
cme Buti cnopHal), wuxoBu mucHasu snaue camo jegHo: [letap Metpo-
euh je usspwwunay te Kpahe.

Haro je Beza uamely AoKaza u opnyyHe dyubeHUUE jeaHo2HauHa
OHa He caMo ja He 3axTeBa Hero He jaje moryhHocTu 3a nnadupatbe

3 denno3odbheke ceecke, Beorpajn, 1955, orp. 116.

¢ Op. cit., erp. 186.

7 Op. cit., cTp. 6.

5 Op. cit., p. 33.

" ¥erm. B. Boaunemth, Kpummuamicernka, Beorpasa, 1978, crp. 23—33.

W O cBuM 3aMKaMa M OIACHOCTMMA o TMOTPeITHOr TPeno3HaBaiba  Yerl.
Mojy oKpuMmMuHanumetTury®, crp. 157—164.
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pepauja. [orasusarse y noraefly M3BpLUeHa [ENa je 3aeplieHo y Tpe-
HYTHY Hada je s3aBplieHo nposBepaBarse u yTBplieHa TauyHocT (MCTUHMK-
TOCT] AOHasHe 4YuMHeHuue: aa cy ceBeaoum — odeBnauun supenn baw
MNerpa [lMetpoeuha a He Hewor Apyror 4YoBeHa, HOjU My je candan
(ABOjHUHA).

Hacynpor tome, MHAMUMjanHWM [AOHa3 WMaMo OHAa Haja cy Ao-
1acHe yukkeHuue (nHauuvjanHe durbeHuue) HenobutHo yrepheke Hao
TauHe, anu cy OHe TaHBe MNpupoae ha je HhUXOEBa Be3a € OANYHHOM
YUHLEHWLOM BULIE3liauHa, WTO UMNEepaTMBHO 3axTeBa WU Hajlame nna-
HUDaHK:S BUUle Eep3uja O ZHaYehy UHAUUUjaNTHe YUbeHiu:2,

MuorosHauda npupoga Bese uamely mHAMUW]anHe W oanyyHe uu-
teHMIle He camo Aa npyma moryhHocTt Hero n Hamehe notpeby pa ce
0 3Hauyetby MHOMUM]e 3a OFJiYUHY UYWMHLEHWULY NOCTAaBW HW3 PasSAUYNTUX
11 cSaepe3H0 CYNpPOTHMX Bepa3wuja.

M3 oBaHee oapenbe HenocpenHor U nNocpegHor AoKasa OpraHcHu
je uspacno W Apyro Hawe cxpaTtarbe aa crBapHu objentm (wano ce
Hajuewhe jaBmwajy Hao MHAWUM]anHW JoHa3u) mory pa OGyay M Heno-
cpenHl JOHa3n.

Jepan Bpoj nucaua Hoju cmatpa Aa He NOCTOje HenocpeaHu
cTBapHM A0Hasu,!' 3acHUMBA CBOje cTajanuiiTe Ha Te3u fa ce CTBapHUM
couwazuma yrupliyjy camo nojeguHe ummsenupe.'

AHO cxBaTumo npobnem Ha Hall HaduH, peleHe je jeAHOCTaBHO.
Y OHBUPY HalWer cTajanuiTa He Tpawu ce aa Ou Henw poxas buo Tpe-
TUpaH Hao HenocpenadH na ce nyTem wera yrephiyje uenoRynHocT
GANYUHUX uYMHbeHMUA, noTnyHa Ttxema npobanau. Yoctanom, HOjM TO
HerocpeaHn aoka3 yTephyje UenoHynHocT oANY4YHWMX dukkseHuua? He
MOMHEMO 3aMUCAIUTKM TaHae HenocpepaH Aoxaz Hoju 6w wucupnumo cas
noegMeT Jolazuearka. Yan v npu3Hatbe OHPUBI/LEHOr, MaKap HWac WH-
hopMMcano M 0 MOTUBY Lena, He MOMHEe, 4aKk M Kaga je HajucHpeHuje
1 HAJNOTAYHMU]E, 1a NPYMku CBE MNOoAAaTHE 0 YCloBMMAa M y3pouMma Hpu-
BMYHOr BEena, & NoroToBO He O BMCUHWM WM ONcery wtete M baw cBum
nojeanMHoOCTMMa TOHa Aena.

CTBapHK Ao0Hazn Ccy, Mo Halem Mulhery, HenocpeaHw pokasu
OCHO2 Hana je whxXoBa eBe3a ca oanhyuyriom (CnopHOM) uMibeHUUOM jen-
HOoZnavHa, a OBa TO Moe bButu u Tapa Haga cajpiv uHdpopMauujy o
jeAH0] jeAUHO] CMOPHO] YNHEHWLW.

MHanuujanHa uukseHula wuma, y3eTa cBada 3a cebe, uaonoeado,
camo npupoay marke win Behe pepoeartHohe,'® jep oHa He roBopH
ieano03nauHo O NOCTojarby WM HENocTojarky CMNOpHE uYukeHuue. 3aTto
jeana jejuHa wHauuuja He mMome DUTU A0BO/bAaH A0H23 Y HPUBUYHOM
RocYynry. 360r BMILEZHAYHOCTM — HapPO4YUTO HUXOBE npupoae (pas-
nMUMTE OJ NPUPOAE HEenocpeanor aodxasa) mHguuujanHu A0Hasn 3axre-
Bajy Npu cTBapary AOHA3HEe 3rpaje AYHW NPouec Hero wro je To chy-
4yaj ca nHenocpegHum porazwma. JdoH je y 0AHOCY Ha HenocpeaHw A40-
a3 safjaTtak ucTpamHor cyawje w pacnpasHor Beha aa npoBepu U

11 [ipod. Bayer mucam ga cTBapim goka3 yoloinTe He mocTojmn, B. op. cil.,
crp; 17,

12 R, D. Rahunov, Vesestvennie i pismennie dokazateljstva v sovetskom
ugolovnom processe, M., 1959, Ucen. zap. VIJUZI, p. 216.

13 Wern. Hamr pam: .. OcHoBe CyMEe” 11 ,,0oCHOBaHAa CYMEa ¥ HaAyI KpPH-
EHYMHO-TIDONeCHor npasa, H3, 1977/9, crp. 65—81.
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YTBPAM HCroBy BEpoiOCTOjHOCT M noysaaHocoT (Hu Hajmare nak 3aja-
TaK NMPEXHO HOra MHOIM nNpouecyannmctTy CnalHO npenase Hao da TY Hema
o3bunibHe npobOnematuike!), na Hapa ce yTBpAM Ba je Ta] AOHaz Bepo-
JAOCTOjaH, Npouec AORa3vearka je ycTBapk 3aepwieH — OH ynpaseo
noukt:2 Yy TPEHYTRY Haja je cyh YTBPAWO LA je uHAMUMjanHa dutbeHnua
HernoOWTHO TadHa, jep ce oHAa NnocTae/ba NUTare: WrTa oHa 3uaun?
liog AaupekTHOr LoKasa WCTUHUTWM MCKa3 CBEAOoKa O4YEeBMALLA HNp., Cca-
MUM THM WTO je yTepljed Kao ucTuHUT, yTBPIjYje U MCTUHUTOCT CricpHe
unHSHUUE, anu, ako Ce HOoJL oCcyMmebuueHor npoHally yepagede crsapm,
nnavupajy ce cneaehe Bepauje: a) na cy cTBapu KoL Hera jep je o
M3spuio upai)y, 6) HoHTpaBepauja Ba je oH Te CTBapu HYNWo of, Kpas-
JuMBLa, B} Aa je Hawao ykpajeHe cTBapu, UTA.

flowrTo uHAnUMjanHa YMHEHMUA BUWIE3HAYHO YyKasyje Ha CnopHy
unkbernuy (Hao opujeHauuoHa — enuMuHauMoHa uhauuuja) a jenHo-
BHAWIO Aciiazyje HeyTpanHy uuMikedHuly — oHa nocrtaje aoxas (aobuja
KPWUBUULONIPAEHY CHAry) camo y OpPraHcko] ysajaMHoj nobesaHocTu ca
Apyrum uHanumjama (M HenocpenHum JoHasuMma). Yserte y jeauHcTBy
CBE LOHd3HE YuibeHWUE TBOpe A0Kas3Hy 3rpajy, CUCTEeM J0oHKasza Hojw
je no20/baH 32 pelerhe KPUBKMUYHEe cTsapu.

Hekn nucuw norpeilso mucine Aa KoL HENoCpesHUMX [oKrasza Huje,
30 paliuky ol NocpepHux, notpebHa LEeNoHYNHOCT, Aa Ce He Tpasu
cTBapam,e cuctema poxasza.' 3ap 3HIT ue uapehyje y un. 374, cr. 2:
WOya je Aymad jla CaBecHO OUEHM CBAKW A0Ha3 NojesuHayvyro 1 y Beau
Ca OCTanuMm A0Ha3uMa M Oa Ha OCHOBY TAKBE OLEHEe W3BEeAEe 3an/byyau
42 nu je Hera yMkeduua goxazada. Ogpeafa ce HELBOYMHD fIpocTu-
pe u Ha HenocpefHe, a He camo Ha nocpelHe porase. Uenoxynuecr
MHAMLK]aRiMX aonasa moxte GuTu AOBCHLHA 33 3aHmHyYal 0 KPUBUYHOM
ARAY 1 YUHUHMOLY caMo 2HO oHa UCHMLYYK meryliHocT Buno HauBux Zpy-
THX Bepiauja.

MuavuumjanHu noka3m uMajy camo Taja BRERHOCT aKo cy CHaonM-
JHEHW Y CHMCTEMN, HOjW C8 Hanasu Yy Y3DpCoUHO] BE3W ca KPUBUYHUM AEA0M.

£ Tpycos,™ pazmuwbajyfin o wnacudviaumjn nodasza Ha veno-
cpe/iHe 1M nocpeade, cMmaTpa fa Besza uamehy aokasa w npeamera no-
HaluBalba MOMHKeEe DWUTW jegHo3HayHa HE caMo HOA HenocpeisHor Hero
W K04 nocpeanor oolkasa, wro je Aybono HenpasuiHO, KAo U nNpumep
HOjWUM el oa NoOTHPEenW NpaBwiHoCT OBE CBOje Tease.

OaHernypa OH Hanasn pa je uyussedHuna npoHanamewa rop MNetpa
Merposuhia yupaseHe cTBapu jefgHo2HauYHa, jep Aa ce Ta cTBap noja-
BUNa KOJA OKPMBJ/LEHCT ,,CcaM0 YClea jeaHor y3peoHa WTo je nouyuHU0
rpafly woa owrtehenor”. Teza v AoKa3 cy TONMHO CUUINIEAHO MOrpeLlHn
na wvcHLYy4yily notpeby 3a nocebuum onosBpraBarem!

B. 1. Apcewes,'" He3aa0BObaH HNACUMHWUM HpUTEpUjeM 3a pas-
NHOBaKLe HEeMnocpefHWX W NOCPefHKMX A[0Ha3a, Y3uMa Had HpUTEepuj
Jouwrnenanoct . Cmatpamo ja je Taj kputepwj Henoysgad, jep ,,04m-
rienHocT mome Butu npuBmaHa. HuwTa HUje TOaMKO ,,ayTeHTUuHOo'
1@o hancudmnar, penu ayxosuto A. Mpadue. Hep dwnrupama Hpu-

1 P. A Lupinskaja, Dokazateljstva v sovetskom processe, M. 1955,
p. 15; M. L. Sifman, Osnovnie voprosi teorii sovetskoeo dokazateljstvennozo
prava, M., 1956, p. 37—38.

153 Op, oit., p. 58.

15 Voprosi obsei teorii sudebnih dokazateljstv, M., 1964, p. 128,
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BUUMMX AENa WAKX BEWTaukyd CTBOPEHUX Tparosa Hana3aumo came ,,04€-
BUAHOCTH', ,,pa3yM/LMBOCTY came no cebu’, a oHe yCTBapu, Hao Taxee,
W HEe nocTtoje.

Il. MPOBEPABAME MPABUIHOCTW AYTOPOBE TEOPWUE:
NOKA3HO 3HAYEHLE OTUCAHKA MPCTUWIY
Y OAKRTUIOCHONMWIKU TMUA MECTA

Morpebro je Aa ce NPBO Yy NpuHUKNY cacBuM jacHo oapeau no-
jam v YTBPAM Caapaj AaKTWIOCHOMNCHOr AOHa3a, a 3aTum YCTaHOBW
wra (UKCMPaHM OTUCaH npcTa Aokasyje y oapelieHoj HpuMUHanuCTuy-
HO-TAKTUYHO] CUTyaLMju, y HOHHPETHOM chay4ajy. HpUMUHaAUCTUUKOM
TaKTUUaApy j& AYHHOCT (OnepaTHEHOM pafHWUHY, UCTPamHOM CyAuju)
Aa YTBPAW MOBOA, pasnor u BpeMe Te NPUCYTHOCTM W Tako petuu
OCHOBHM nNpobnem: Aa M je Taj] OTUCaK HacTao 3a Bpeme W NPUIUKOM
uaBpluerba KpuBnyHOr aena. Maxktunocronep 6ea onepatuBHOr pajHu-
Ka, 1o npasuny, Mome ca curypHowhy yTBpAUTH CaMO YWHEHWLYY AO-
LupuBatba NpeAMeTa Ha OCHOBY OTUMCHA NanuaapHux AnHuja v HAWTa
puwe. Mefjytum, ynpaso of TOr TPEHYTHa NOYULE CTBaparbe AaHTU-
AocHoncKor Aoxasza. Taro, Kapa je wnp. uaassaH OTUCaK npcra y 3arTso-
penoj npoctopuju (HNp. na rearm nposameHor ayhawa), a raj je otu-
caw ayTenTuuaH, npaesu, HedganucupuHosaH -— JAOHaszana je TuMme
camo npucyTtHocT maeHtudurosane ocobe Ha nuuy mecrta. Ocrano je
A2 ce YTBPAW Bpeme, Npupoaa 1 3HAYEHE HEHE MPUCYTHOCTHU Ha NULy
MecTa M O TOMe caciaywa weHo objawsberse. TayHOCT OBawBOr crasa
nonasyje cnepehn npumep:

Kpaamueay je nokpao pybme ca tasaHa. To je cBakoaHeeHa
u nomano Gananna nojaga. Mehytum, y Hohw nanuxyha norna-
myje tasan. [Momap je yumwTtuo Tparose kpalie pybGmwa, ann je
NowTeneo TparoBe MNpPCTUjy HPaAbUBLA HOJU je OTHPUBEH Ha
OCHOBY KpumuHanucTuuxe esuaenumnje. OrpuBuaun cy ra 3a wM3sp-
werbe nasmeenHe,

Dokas: oTucan npcra Ha nohaycnameHom tasaHy. Cnacagajy
ra HeoGopuBo MCTUHUT anubu n npusHaree Kpahe.

Mo Hawem pe3oHOBawy, AaHTUAOCHONCHW AOHA3 BMHOCTKM 3a oape-
JEHO HPMBUYHO AEN0 je N0 CBGjOj NPUPOAU CACTAB/LEH, CHOHMEH AOKa3
'0ju- ce — aKro je A0 Kpaja uaseaeH -— CcacToju U3 JeANHCTBA 4YeTupwu
-nje.n.m-ta*-ma_ cTeneHoBaHa A0OHa3a.

Mpsu je poxas pa Ha nuiyy mecra (hUHCUpaHUM OTUCAK HUje noja-
levnyT wutn parcubuiosan. OBaj HeratueaH AOKaA3 MMa ENUMMHAa-
MOHY BPEeAHOCT WM HEONXOA4Ha je NPeTnocTaBHa 3a NOCTOjarke AaHTu-
DCHOMCHOr A0Haza 0 WABHTUTETY ayTopa TOr OTHUCHa Ha Auuy MecTa.
'BY nocrasuy objawrsaBajy npumepwu.

AHOHMMHM NMCal, HNEeBeTHWYKOr nucma ynotpebuo je nucr
XapTuje Ha KOME Ce Hanas3no OoTMCcaKk npcra AanTunorpaciuese
n3 ucre pagHe jeamHuue. OHa je aanpmana npcre MHAWMIOM U HA
YMCTO] xapTuju OocCTaBuna jacaH oTucaxk npcra.



IBa cycena cy :uBena y ceafju. Ycpen 3ajesHuusor paso-
puwTa Hanasno ce xnapawan. Maene MNasnoeuh wenuo je v wemy
HeKor jyHckor nonopHesa Gouy nusa. locne werosor ognacua,
cycen lerap lMetposuh yzeo je 1y Gouy 1M ogHeo y cBOj noapym,
Yy HOME Cy ce MHauye Hanaswne boue ca BMHOM, PanjoM N NUBOM.
3atuMm je cpuHrupao nposanHy HKpally y noapyil U OCYMHUUYUO
Masna Masnosrha pna My je 10 ypaauo ns oceere. 10 OKPUBLEE
je Haoko Buno MOTHPENLEeHD OTWCKOM MpPCcTa Ha jearoj Gouw of,
nMea y nogpymy.

MpocbecuoHanHy noncs JOHEO je HA MECTO npoeanHe kpalje
HOMaje crtakna ca Tyhum otucuuma NpcTujy M nomewao MxX ca
HOMaauma cTakna npozopa pasbujeHor Ha auuy mecta. Yeuhajem
cy (pmKcupanu napuuhu cTawna ¢ otMcuMma npcTujy ocobe, Koja
ce y Bpeme u3Bpuiera Kpahe Hanaswna Ha u3apHaBarky HasHe
Y Ha3HeHO-NonpaeHOM JACMYy W CTOora pacnonarana CcasplieHUM
ncTmHUTUM annbujem. Taj je ocyhenus gao csome ,konern’ uma-
Bpwuouy Kpale, Hana je oBaj nywTeHd Ha caobopy, KoMade CTaH-
na ca CBOjUM OTWMCLMMa C TMME A2 MX OCTaBM Ha MECTY yHanpes
ncnnanvparne nposanHe Hpafe. OBakBUM MOCTYNKOM XTenu cy
Aa nobujy WCTUHWUTOCT fipasuia O HENOHOB/LMBOCTW UpPTEMa na-
nanapHux auHuja. Mehytum, obmana je oTHpuBena BewTavyereM
jeAHOr W ApYror craraa.

Apyrv je poHas pa Ha MUy mecTa (DUHCUPaAHN OTWCAR YUCTUHY
noTuye of, OCYMHIMUEHOr, OJHOCHO ORPUBILEHOr nuua. 10 i Henocpel-
HA A0KA3 NPUCYTHOCTU Ha nuuy mMecrta Koju Hamehe noTtpeby pa ce
nAaHupa Bep3uja fa je Ta NpucyTHOCT obenerieHa y BpeMe W3BpLIeH:a
AENna U Hao TaKas nNpe/craB/ba WUHAULM]Y YYecToBarba y Aeny.

Bpno 4ecTo AAKTIIOCKONCHM AOKA3 — Y 3aBUCHOCTU Of pazHuUX
yclioga, MEcTa W BpPEMEHAa — 0OCTaje Ha OBOM HWBOY 3Ha4YeH:e npema
rnasHOj uukbeHuuyn (OHOME WTO ce J0Kasyje) M He npepacta y che-
Aehn Bulwn crenex.

Tpehn je poras pa je ua nuuy mecra dmHcupansu oTUCaK npcTa
Hacrtao ynpaso 3a Bpeme ii3Rpuiedsa EpuBuusor pena. W 1o je uuam-
uja yuecteoBara y pgeny, aam ca seliom seposatHohom ja je aytop
TOr OTWMCHa YjeAHO W YUMHWAAL, KPUBWUYHOT Aena.

tHeHa je 3aknaHa, a Kpaj we je Hafjena khepuuua, koja je
rosopuna: ,Tata, Tata . Y cobu je HaljeH HpBaB OTHCaK HErosor
npcra. MehyTum, OoH je NoOKywWwac Aa NOMOTHE CBOjOj HEHUM U TOM
Ce NpUAMKOM OHPBapuo, a AOWA0 je y coby NOoH ce Heda Hana-
3una y aroHuju. ¥Ynnawwo ce u noberao, uako Huje ybBuua.

HerBpTy je fokras pa je na nuiy Mecra umKcHpan oTHCaK HACTAO
Heé CamMO y Bpeme M3BpLIeha HPWBUYHOT Aena Hero ynpasc NPpUIMHOM
M3Bpiietba HPMBUYHOr Aena. AKO ce Taj AOHa3 cTeapa nomohy pasHux
MHAMUMJANHWX  UMILEHULLE HOje NOoTHPenmwyjy u notephyjy Aasktuno-
CHOMCKW Hana3 OHA2 je TO jow yBeH WHAMUM]a yuecTsoBaiba y aeny,
anu Beh ca senamrom sepoBaTHohom, na, momaa, BeposaTHohom bnnay
W3BECHOCTW, CBE& Yy 3aBMCHOCTW OA cajpikaja udTaBor uHAMUMjan-
HOT naHua.
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Oeae je noTpedHo HarnacuTk Aa OCUM NOCpeiHOr JoHa3a y4ecTBO-
parLa y Aeny rnoctoju M HenocpepHu AaHTUNOCHONCHW AOHA3 Yy4ecTBO-
gaibka y Aeny. _ _

[ akTUNOCKOMNCHKW [0Ha3 je Hajjayn Kaja je J0Ha3aHO ja e oTuca
npcTa HacTtao ynpaso M camMO 3a BpeMe W NpUANKOM WU3BpUeHa Hpu-

BUYHOr gena. To 3Hauu jga 3a TakaB jJora3 Tpeba yrtepautu cnepehe
cacTaBHe uYMtheHuue:

a) Aa je oTMcak UCTUHUT, HenoameTHyT, HedancuduroBaH;

) na je oH CTBApPHO W OCTaB/bEH Ha MECTY Ha HOoMe je Hahewu;

B} Aa je MHEPMMMHWCaHW OTWCaK MOrao noTUUaTu camo 04 Yuu-
HUOWA HPUBMUHOT Aena, 3avbyuyjyhn 70 Ha OCHOBY aHanu3ie ROHKDPET-
HEe Tpujage: ycnosa, MecTa W BpeMeHa ocTaB/barba Tpara.

Y3 nomoh paxTuiockonepa w y chydajy notpebe Apyrux HpUmMu-
HANUCTUYHUX TexHudapa (HNp. HPUMUHENUCTUUYKOT Xemwuyapa) onepa-
TUBHW pagHur 1 cyauja Tpeba pa y cBakoMm NojeaMHOM Cay4ajy MCHIbY-
ue (enumuamiuy)’” moryhHocT noctojama hancuMHRoBaHOr OTUCHA.
HajonwTtKnja je v najsullesHavajHMja y OAHOCY Ha NpeaMET AoiasuBo-
H.a YNpaBo oBa MHAWUKW]A NPUCYTHOCTW Ha Auuy mecTa. HbeHa je Bpen-
HOCT HE H&a0 A0Has3a 2a cyj Hero y TOMEe LWTO OoHa opujeHTulle onepa-
TasHOr pagHuKa y npasuy oapehuBatba Kpyra auua Koja tpeba yseTtwn
v 063up, nomamyhn pna ce pewn nutame: Ho je cBe OWo Ha auuy
mecTta (ancTpaxyjemo capa npobnem penuuta Ha puctaduu). Cea Ta
nuua tpeba npetpectu, jep ce mehy wuMa mMopa HanasvTu yudmHunat
(opujeHTaumoHo-enmMuHauvoHa wHanuuja). OBo je cBakaxo gparoueH
nyToxkas u He tpeba ra HMnNowTo cmaTtpaTty cuTtHuuom. lNo Hawem cra-
HOBUILTY, TONS 4YMHEHKUA Aa je (puHCcupaHu OTMCaK npcTa jesHak 04-
ropapajyheM oTMCRY OCyMeMYSHOr nuua camo je uHauumja npucyT-
HocTKM Ha Jsiny mecTta (Buno Hapa) koja nmoctaje nenocpejaH goKas
NPMCYTHOCT UCHbYuYereMm ancudurata v nogmMmeTarba npejmMmera ca
TParoM WAM HEHE CAYYaHOCTW.

Jow je HoOMNAMHOBaHM]a RPUMWHENMCTUYHO-TAKTWUUYKA cuTyaumja vy
clyuyajeBMMa HKanLa cy OoTucuu npctujy npoHaheHn Ha npeametuma,
HOjW Cce Naxo npeHoce ca MecTa Ha MecTo. (Y HPUMUHANUCTUYKO] TaK-
TMUKM ce Taj nojam oapelyje Ha3vBOoM |, NOKpPEeTHOr avua mecra’'.)
Y TaHBOM cAyuYajy WCTUHUTK Tpar NPCTa HUje HENOCPEeAHW O0Ra3 npu-
CYTHOCTM Ha anuy mecta (na pa oHaa kao Tasas Oyae wnauunja
yuecteoearwa y aeny). On ytephyje camo jeaHy apyry 3a npeamert
AOHazNBaka joW BUWE3HAuajHUjy 4YUHBEHMUY: 2a je npegmer noaump-
HYT npcrom aytopa otucra. OcTtaje 4ad OTBOPEHO nNUTakke na nu je
TO AoAMpMBaH:e U3BPLUEHO Ha avuuy mecta. CBuM wnHade Moryiium w
noTpebumMm BuadmMjamMa popaje ce — y 3aBUCHOCTM O, HOHEPETHWX YyCno-
Ba, MecTta M BpeMeHa — jow jenHa: OCyMebMUEeHu yonuwTte Huje 6uo
Ha AWMLY MECTa HEero je NyHasn y4duHunay A0HEeOo Ha Juule MecTa npea-
MET ca TparoBuMa mwerosux npctujy. (Mpumepwn ca napyninuma crtawrna,
Gouom nuea, uta.).

YBeK ce nocras/ba NUTame: WTa 3Hauu Ta npuMcyTHocT? 3Haun nu

OHa Apa je Taj 4oBEH, 4njn je omicar npoHaheH, HenoBuTHM yumHunal,
HpUBUMUYHOr nena?

17 Bupern: Bomgmaemnh Baagumnp: KpuMmupaimcTHYEa TaKTHKa, Beorpagn,
1856, erp. 48-—52; erp. 105—113; Kpivmtaamernka Beorpan, 1978, crp. 128—135.
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OTtucan npcrta — cam 3a cefe v cam no cedu — He AoKazyje
UnbEHMLY Aa je To auue Daw v u3Bpwuiay KpueuuHor aena. Hedban-
cuchMKOBaHM ¥ HENOAMETHYTM OTWCaK Aoxasyje camo (M To Henocpea-
HO) Aa je oCcymrM4YeHW jeaHOM npuavkom OMo Ha amMuy mecTa, anu
caMuMm TUM YjeAHO He pellasa mnuTawe ja AW je 10 Guno y Bpeme
usspwerba gena. 3a OBy MOcAeAry TBPAHY MODA Ce J0HAa3aTu Aa To
nMue Huje MOrao OCTBapuTK Taj OTUCAK Y HWjeaHO ADYro BpeMe Hero
baw y Bpeme W3BpLWEHA KPUBUYHOTr Jena, WAU HENoCPEeRHO Npe WUau
HEenocpeaHo NOCJ/ie BPEMEHa W2BpLISHA.

YHonuko, nar, cam JarTUICCHOMNCHW Haliad HenocpeaHo AoHasyje
Aa ocymesu4yeHn Huje Buo camo npucytad npe, y BpemMe M3BpLIeHa WUAn
nocne rera Hero U Aa je oTucaxw OCTaB/beH YNPaBO W CamMO NPUTOAGCM
M3BpLIEHa Aena, A3 OCYMHWYeHW HUje MOorac He camMo Hu Yy jesHo
APYro BPEME HEero W HUjeaAHOM APYrcM NPUIMKOM CCHM Hao y4uHMUNAL,
AenvkTta obenemnTn CBOjy NPUCYTHOCT Ha AWLY MEecTa U Ha npeamMe-
TiMa KpueuyHor aena (corpora delicti), Hemamo nocna ca uHAMLMjOM
yyecTBOBawa Yy [Eeny Hero je nocpein HenocpenaH A0Ka3 BUHOSTW.
Taj Hana3 Huje uHaUUKja Hero AuMpeHTaH AoOHa3. To 3aTo WTO OBAE
uje moryha Guno HauBa apyra Bepauja. Opmax cy McH/byuyesa cBa
ocTana objawmewa. Takas oTMCaH Ce N0 CBOjUM HPUMMHANWUCTUYHO-
-TAKTUYRUM KBanuTetTuma (Tayna noxauuja, Bpeme, NpuivHa OCTaRMba-
Ha, CAa0AHOC Mpema APYruM OTUGLIMMA, Ha4YMH XBaTarba npeameTa, no-
nowaj v npasBau, AaKTUAOCKOMNCKOr Tpara Hoju ofrosapa CaMo HpPeTHsK
—- XBaTakby YYMHMOUA, NONOoHaj AaKTWIOCHOMCHOr Tpara y OAHOCY HAa
HOCUOUa Tpara, pacnopej Bulie NpPCTWUjy, UTA. — CBE TO YHKasyje Ha
NoNoHaj pyrke M Tena WTo MX je MOrao umaTti camo YyyluHWuiIal) MOMHe
U MOpa jefHO3HAYHO NPOTYMAUMTW U CaMC W jeAMHO Ha jefaH, UCHIbY-
YMBM HauYKH: Aa ra je OCTaBu/io NUUEe Koje je yjeaAHOo W3BPIUUA0 HpuU-
BUYHO peno. Taaa Hewia gpyre jeiHa4yMHe OCUM: ayTop OCTas/hbeHor
OTUCHA = Yy4YyuHWAaL, W YyNpaso 3aTo MMamMo NOCAa ca HenocpesHUM
A@KTUNOCKONCKUM Aorazom BuHocTn. [la Bawike objacHumo oBY no-
ctaBhy. MctnHnut otucak npcta [lNertpa lerpoeuha Ha craxny npoBsa-
JbeHe BUTpMHE He [OOoHa3yje O0e3yCNOBHO HEroBY BMHOCT HEro camo
To Aa je Omo Ha nuuy mecti. Oea vubeHMUAa — CBe O0K j& UHAULM-
janHa, a 3aTto TO M jecTe — MOMe yBek aa OGyae Tymaueda HAa BUILE
PazanynTuX Ha4dnHa: He camo TUME Ja je OH W3BPILUD HPUBUUHO AENo
Hero u 6mo Ha TOM MecCTy HEenocpeaHO NPEe WAW Noche, na Yak u Yy
EPEME M3BpUWIEeHa HpPUBWUHOT nena, Aoaupyjyhu BUTpUHY, anu aa vnar
HUje y4ecTeoBao Yy tbemy. CBana unpuumja je y najmarmy pyxRy ABO-
3HauvHa, a YecTo BKWe3dHauHa. CBanva MHAUMUMjanHa YMHEHMLA — Na U
OTUCaK npcra — MOHEe ce W Mopa TyMaduuTWh U NpoBEepaBaTu YBEH
UCTOBpEMEHO Yy ABa npasua:'™ a)l na je ocymisMyeHn BuH, 6) aa je oH
HesuH. OBa — cama 3a cebe — ponywTa ¥ 3axieBa NnaHupare ABE
W BUllle pas3nuuuTux, Na v cynpoTHux sepsnja. MNpumeHa uuauumjanHor
AO0Ka3a 3acHMBa ce Ha Bepa3ujn o moryhAHocTWM nocrtojam-a objenrTuBHE
Bese mamehy unmennua Hoje CacTaeLajy MHAMUMjanHK A0OKAa3 u ,,npas-

HO PENEBaHTHE UYuHeHUUEe™, , 0ANYYHWX YuibeHwuua', ,rnagHe creapu’,
. CAOpHE CcTBapu'', ,.crnopHe uuiboHuue. CBOjCTBO je ceane nMHaMUM|E
18 Bugern: Boguneamh Buaaamvmp, KpumpmagpeTuyka Mmeronura, Beo-

rpan, 1964, crp. 347—349.
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12, y3era M3010BaH0, OABOjeHa O, OCTaNUX UHAMPEHTHUX U AUPEHTHUX
10Ha3a, MOMe W Mopa yser A0b6uTH pasnuuuta Tymauewa. Y ayxy
JEHUEHOr, YWHbEHMUA NPUCYTHOCTM Ha auuy mecta ytephieHa oTuckHom
JpcTa Moie OuTh TymaucHa Tako jAa je aytop otucka OGmo TY Heno-
CpefAHo npe, y Bpeme Wnam nocae Aena, osuM MAKW OHUM MOBOAOM, Hao
yUMHUN2LW MM HEeBUHO OcyMibuydeHu. Mctuna he ce yTepautn Ten pe-
‘fagatbemM LuTaka o0 NpMPOAM K 3Hauely Te objesTtusHe pese. Ten
ynopefijnsarmemM ca APYruM MHAMUMJANHUM YMHEHULLAMa U HeNOCPEeAHUM
AOHE3UMa nNpoBepasajy ce v onosprasajy Bepavje O Npupoau U 3Haue-
iy objexTusHe sesze namelly cappmaja uHauMUMje u raasHOr npeameTta-
NoKa2nBarba.

Y crteapu, Noctae/a ce W pewasa nNuTawe: ga nu je ta objen-
TMeHa Besa uamehy otucka lNertpa lNetpoeuha u waepwersa HpueuUHOr
Aena Hacvana y CHAOMNy penesaHTHe Y3pouHe Bes3e, A2 AU OnepaTtnsHu
pagHMi W CYA WMMajy nocna ca y3po4yHO-MOCAEAMYHUM O[HOCOM WAMW
cayvajHum ctuuajem oxonHocTu. OOjexkTMBHa Be3a je camo oHAaa 04
3Ha4vaja ako je OHa WCNO/LEHa nponpaTtHa nojasa y Kay3anHO-nocnc-
AUHHOM HOMMNAEHCY HPUBMYHOr aAena (pa Huje yuMHMO TO HKPUBUYHO
Aeno, He OW HW ocTasBmo oTucak npcrta). Tawo oTucaw npceTa nocraje
NocpeaHo peneBaHTHa 4YMbeHuua.

He tpeba cmeTHyTM ¢ yma ga AoHasHa BPeAHOCT OTHUCHA npcra
4ecTo sasBucu u oa objawtberba oupusmenor. Moryhe je pa creapum
W3Bplwmnay CNpeTHUM MU3roBopuma OnNpasAa CBOjy MPUCYTHOCT U OBAj
AOHA3 YYUHW MPENEeBaHTHWM, HeyTpanuwe ra, y creapu nouuwtu. OG6p-
HYTO, NPOTUBPEYHO, HENOrnYHOo, 3bpHaHo, 3DYHEeHo, HEMCTUHUTO onpas-
Aasame (MHAKMUKMIA RCUXUYKOr AejCTBA HPUBMYHOr AENa Ha YUMHMOLQ
y nojagHom oGnuky nower npasaarka) MOiHe ojavatu uam CTBOPUTL,
TauHuje A0NpUHETM A0Kaly BUHOCTU. HNp. OKpUBMEHY TBPAM A& Hu-
Kaja Huje Buo Ha nuuy mecta' a to noTephyjy Yak u cBeaouu, M3HO-
celin pa ocymmuueHom MUy MecTo M3BplleHa Aena Yonwrte Huje
nosxavo. WTo ce TMue TakBOr McHasa ceejoxa (ancrpaxosahemMo Mo-
ryRHOCT namHor ceepouverba) NO3HATO je M3 ncuxonoruje ucKasza aa
Cé Yy ucHasMma cBeAOHa 4ecTo nojasmyjy Hajpasnuuutuje 3abnyne vy
noraeAy auuHocTW, epemena u mecta. CTBap HWje HUNOWTO jeaHocTaB-
Ha, 4ak W HEeBUHO NUMUE MOIEe Aa NOPUYEe NPUCYTHOCT, jep ce Goju aa
he — auo 1o npuana — Guty NOABPrHYTO HPUBUYUHO] OANOBOPHOCTH
(norotoBo ako je panuje seh BGuno ocyhueaHo uam cymibuueno),

OTucan npcra Kao MHAWPERTHU AoKa3 HapakTepuwe ce TuMme WwTo
CH Henva u He AoDuja AoKa3Hy cHary cam mo ceGu u cam ua cebe
(per semet ipsum) eeh u Tew Yy 3ajeaHuuu ca APYruM OKOAHOCTUMA.
MopmMmupaTn MHAMUMJANHW AO0KA3 3Haun pas3jacHuTv npupoay 1 3Hauaj
yCcTaHosmene sese uaMmelly otucka npcta u aApyrux MHAWUMjapHUX Yu-
H.eHUla, jep one He ,cBegouye'' AUPEHTHO HU 3a NOCTOjarbe, OAHOCHO
HenocTojarte Aena WAM BUHOCT, OLHOCHO HEBUMHOCT OKPUBHLEHOT —
a0 WTO je TO cnyvaj ca WCKa3OM CBEAOKA O4EBWMUa MAM ApUaHarem
OHPUBBLEHOr [aKO CY MGTUHUTK). Morywajmo aga pasmoTpumo ripobnem
v2 nomoh npumepa ua npasce,

19 Bunern: B. B.: KpummHamicTiuira TaxTika, beorpan, 1956, cip.
370—-376.
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Ha opmapy nopes fnewa HPTBE 3aknaHe Homem, HalleH je HpBat
cTucan npcrta. Ouurneano Merap MetpoBuh je poampusao HprTey. Anu
nalo ce cee moe objacHuTu Taj] KpBaBuM OTWCan? 3ap HWje HEeOonXos-
HO naaHupaTy He camo Bep3ujy™’ o Tome-ja je Metposuh waeplmo
vOACTED, KOjOM CEe MPUAMHOM OHPBaBMO M CTOra OCTaBWO HpBaBW OTUCAH
HOTO WCTOBPEMEHO W APYry, CynpoTHy Bepsujy, aa je lNevposuh Haw-
G0 HA MPTBY Y XPOMuy, MOHywWwao Aa joj nomorHe (aakne, v3BpLlIKo
pafry CAacBMM CYMPOTHOr CMMCAa) WM TOM CE MpWIKKOM OHpBaBuo?
AEO MCTDaMHW CyAMja Tako HEe NoCcTYyNM U He enMMuHulLe CBe Bep3uje
hoie nobujajy peanHe YnrbeHUUE, OH HWje u3rpaguo AaRTUIOCHOMNCHU
A0Ka3 BMHOCTM M cTanHo he ce yhamaeBatu of 0DjeHKTMBHE WCTUHE, NO-
rpecwHe camatpajyhu pa joj ce npubnumasa . . .

Mappwena je nposanHa Hpaha y mnerapcroj nposasHuum. Hahed
jc oTMcak npcTa cno/ba Ha HaHThuWM M3 Koje je Te HOhn nonwjeH jo-
rypt. To je mecTo Ha Koje Rynuu PesoBHO Hemajy npuctyna. Llra
211auM Taj oTMcak Ha radTuuw? To je, no Hawem cxsaTarby, MHAULLA]A
yuecTBOBaka y feny. 3alto Huje HenocpepadH Aorasz? Jep ce MOe
NPeTNocTaBuT Aa je ayTop TOr OTUCKa mMorao gaH paHuje ga gohe vy
padky pagM yaBapara lapMaHTHO] npojaesadvumn, na joj je nomorao
npy cMmewTajy rantuua. LJoaywe, morao je te Hohw pa waspwmn Kpahy
u oa vabyhera omenHy, Te nonuje jorypT. Y cBakoM chaydajy, oTucawr
npcTa Ha MecTy A€ je JonywTedH npucTtyn camo oapehedHum nuumma
noviia Beh BuliKW cTened BeposatHolic pa noTtuye 04 HpUBua.

HieHa je yBujeda 1 cexcyanHo anoynotpebmeHa. Ha ByTuHu je
octen wpeae otucak letpa MNetposuha. Ha nu je oH ybuua? 3ap Huje
yBIICTEO MOrao ga M3BpLIKM HEHO CaCBWUM APYru, na je Havuwao ayTop
nivcHa n — Oyayhw Hewpodmn — poawnpusao new?! Tloctoju Benwuka
EcpoBaTtHoha, anyn joul He WM M3BECHOCT Aa je oH ybuua.

Mzspwera je nposanHa kpaha y jepHoj sunu. [lo ceemy warneaa
na cy nonoeu w3 wyhdor Budpea yzenu Goue ca BucHumjem n nuan. Ha
jienroj Goun cy nahewa veTupu OTUCHa jeaaH A0 Apyror (HamunpcTa,
cpGarbaKa, NpcTetaka u Manor npcra) Ha TasBOM MECTY W Yy TakBOM
nonomajy Aa je O4YMriesHo Aa cy OTUCUM HAcTalu NPpUINHOM Ccunatba
suctuja. MeRytum, ryhivy nomohuuyy je nocetno wweH mnaguh u 0O
uyaurRaparke ce pecuno npe vpahe u 6e3 objexTuBHE EE3€ C H.OM.

MpoBanHuK ce new20 nNpexo DanKoHa BUNE U Kpao HOBaU W HaruT
13 coGe dHa npBeom cnpaty. JegHom NPUIMKOM je OoCTaBuMoO OTUCaK Ha
cTarneHum Bparuma DanHoHa ca cno/ballkse CcTpaHe NpWIMHGM LTo.-
poka BAaNHOHCHUMX BpaTa, 3aTum H2 Bpatuma obOwujeHor opmapa cnosha
tpal whyvyaoHumje M Ha noauum ca pybmem y Home je BUo cakpuseH
HO20U, M TO HA MECTY FAe ce Hana3mo HOoBal, Tako fa Taj oruicahl h.ys
MOrgo TY A2 HacTade CBe A0H Huje y3umad Hosau. OBo je, no Hawem
VyUWbeHY, HernocpenaH LaKTUNOCHOMNCHW J0Has.

Henpuapiasarse 0OBakBOr pas3iMHOBaba MOMHE Ja noBeae A0 No-
rpeiHoOr OMpUBMBEHa M cyacke 3abnayne (buno pa je nocpedn HEBWHO
onupuBREHM Hoju hie Byt ocyheH, unu ocnobohere cTBapHOr HpuBIla).

o oannyHo nodazyje npumep w3 beorpapa.

Waepwena je nposanHa wpaha y radyany pasbujarsem nposopcror
onHn, OnTtymeHu ce BpaHuMo Aa je y cTannapcHoj pafku pasrnenao

20 B y4uere o Bep3uiama v Hawmo] . KPMMMHAJWMCTHIIVY, crp.23—33.
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CTaMAO M TOM Tra NPUIMKOM AOAWPWMBAO, a Ha KadlaHnm je NpeTxoAHO
Guno pasdujeHo OKHO W 3aMEeHEeHO CTaknoM HabaB/beHWM ynpaeo Yy
HABEAEHC] cTaknapchoj paary. llozeaH Hao BelwTax, JbyBbo CumoHo-
guh je mopao Ha cyay QAa [OnycTu TaHBsy moryhHocT, a cBeLoun cy
noTepAMAM TAa4HOCT Hasofa ONTYHEeHOor nuua.

Upnu Ham ce ga je y cneaeiiem npumepy 0Tucak npcra yMmao
CBOjCTBO HenocpeaHor Aoxasa.

MNocnoshuu BpaTt u3Bpwwu nposanHy kpahy pobe u HOBUa y npo-
AABHULIM  3emiLopaiHuure 3ajpyre, y HOjoj je paauno nocnosoha.
OTuMcuM NpCcTMjy W3BplIMOLA OCTanu Cy Ha YHYTpawH.0j CTpaHu npo-
Ba/keHe Hace WM TO YNPaBO Ha MECTY rae je npumMmerbsvBadHa cwuna, y
YHYTPaLIHOCTM HAce, Hao U Aajbe y camOj Hacwu, na vak My Hacetu
roe ce Hajsaswo y3eTu HoBau,. laj Tpar je morao aa HacTaHeé camo npu-
AMHOM yaumarka Hosua. Obojuua cy craHoBana y ouuHcho] khyhu. [lo-
cnopohja, uectut mnaauh, npujaemyje cebe 3a nposeHesepy Jda Ow
cnacao Oparta, oua aBoje geue. Mnaa v Heomewed, oH he, npema
MCUXONOTUjU HOja je y ceny uvecrta, JaKkwe wuaapsaru kasHy. MehyTtum,
0Baj HenocpesHn JAarTUAOCHONCHWM JAoka3 BuHocTn obopwo je na-
HiaH Mcras.

Uuanuujanin NaKTUIOCHONCHKMA ACHA3 MMa jefnary BPeAHOCT Hao
M MHBM3KjaNHW nepcoHanHu poxras. Hapa (McTuHOLYOMB] cBegon (Tau-
Ho) Hame ga je, casumjajyhm 3a yrao yauue, cpeo [lerpa [lNNetposuha,
Kano, seoma yabyhen, bewn ca HOMeM y pyuwn y Dpaa, oHha Ta YMHbe-
HMLE Mopa BuTM MCTUHWTA, anu oHa jJonywrta n objawretrbe (Bepawnjy)
ORPUB/LEHOr Ha je Y CYCPeT HheMy TeTypao “0BeH ca HOMEeM Yy rpyau-
Ma ¥ rnao My y Hapydje. Od je m3panmo HOM, OKpPBaBWO ce W Taja ce
yiliawiio aa he Gurm ocymibuyed 3a ybwucteo u, caB m3aeaH cebe, no-
Berao. (3aWTo je Tako NOCTYNKMO, NCUXONOLWIHO je nNuTarbe Koje ce mopa
pelwasary nNpoyvuasarbemM HEeroBe NUYHOCTH).

Mehytum, arko (McTuHOMBYDOMB) CBEAOH TAa4yHO WCHa3yje na je Ha-
Mwao msa yrna w 2anasmo pa lNervap lerpoBwh Baanw HOM W3 yena w
yGapa mMpTBY y rpyays, oHAa Taj AOKA3 He ponylTta Apyro odjauieme
YMPaBoO Kao HWM oTucuwm npcetujy y cedpy DaHHe 4OBEHKa HOjU 4Yar Hema
HW CBOj MUPO-padyH WK y Hawem npuvepy nocnosohuHor bpara y
YHYTPawHOCT Hace WM HaceTwu.

Bupvumo pa jegHa ucta YMtbheHula y 3aBMCHOCTM 0f Tpujape ycno-
Ba, MecTa ¥ BpemeHa MOe Yy jepHom chay4ajy buTh aupextan goxas, a
Y ApYroMm MHAWPEHTaH AOoHas3.

Heno he cnpasom pehu pa cy mMucaoHe onepauumje HEONnxohHe He
CaMo Kog uHAMUM]janHOr Hero 1 nNpu cTBaparby W OUEeHWU AUPEHTHUX
Aokaza. (la, y uemy Bm cHpa Ouna pasnnna mamehy oTucka npcra Kao
MHAMUKM]E N Hao AMPEeHTHOr aoxkasza?

LDa nn je ona y ToDome pa3nuunToM CTENneHy BEPOAOCTOJHOCTHU W
ybeamueoctu obe BpcTe goHasa W wMX0BOr cagpiiaja?

Pasanunky carnepaeamMo y pasnvMuyHOCTHM NPUPOAE H:MXOBOr 0OAHOCa
npema npegmMeTy AOoHazvuBarka, a He Yy HBantutety ybemuBOCTH, jep
H20 WTO NOCTOjEe AaMHW WNY HEeCBECHO MOrpeluHW KWCHKasu ceBejona W
OHpUB/LEHUX, Tako ce cycpehy wn siamHK, cumynosadu, uHrnpasm
Tparceu. HenolwuTHe je fa ce aHanu3a W NOCPEeAHOT W HenocpeaHor
Acka3a spwik papy yrephueamwa wuxoBe uctunutoctu. Chnomnhemo ce
Aa OHO WTe je 3ajesgHu4no 2a obe BpcTe aoKa3a HE MOME Aa NpoTy-
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NMGHUM HMXOBO pasnunioBarke HWUTK ga objacHu w onpasga notpeby
npraiasara HMXO0BOr nocTtojarka. [a nu ce nojae/byje HERUM ApPYyryU Au-
drepeHumnpajyhn norasarem? Mucaumo pga oH noctoju. lNoctasma ce,
Haume, nuTare: 3alTo je Koj HenocpegHor AoKas3a A080/bHO JAa ce
YTBPAW camMo weroBa wucinHutocr? HenocpeaHu pokas jeaHO3HaJYHO
noBesyje OHPUB/LEHOr Ca NpasHO peneBaHTHUM uYureHuuama. Ty je
y3pouHo-nocneAmniHa Be3a HEeroBe pagrke W HacTynarha APYWTBEHO
onacHe nocaeguue, jJeaAHO3HadYHa (yYBEeH Y3 MPEeTnocTaBKY WCTUHUTOCTWU
N0Ka3a), ycnepn 4Yera ce npupoaa v 3Havyerbe YMHEHUYHOr cTarha jacHo
pas3oThpuBajy camom uctuHuTowhy poxasa. Ycnen tora ce Takae MCTU-
HWUTW HenocpeaHwu AOKas MnojaB/byjé Hao conupHa ocHoBa 3a Oesaycno-
BaH 3aK/by4yak O MNOCTOjakby, OAHOCHO HENnocTojarby HPUBUUHOr aena W
BWHOCTYW, OAHOCHO HEBUHOCTW GApPeiieHor auua.

Hoa wmHAnpeHTHOr pokasa Huje Taro. Cam [Qo0Ka3 HWje UCToBpe-
MEHO CTBOPEH TMMe WTo je yrephedHa MCTUHMTOCT MHAMUMjaNHUX YUHbe-
Huta, Camum yTephuBarbem 1bKUX0OBE UCTUHUTOCTM HUje jow pasjalurse-
Ha ¥ Npupoja W 3HayYerbe O04HOCA TKWX YUHbEHUUA TipemMa KpPUBUUYHOM
Aeny n Kpueuumn. [MoTpebHm cy nama aHanuaa u ynopeljuBame ca apy-
M MHAMUKMJaNHUM W HEernocpesHyiM L0Ka3uma YNpaeo pasu pasjailrba-
Barha HapakTepa yTtepheHe objexTuBHe Beze. [Ac je AupedTaH A0Has
AOBPWEH, TY W no4Yntbe narpafuBarbe MHAMpPeHTHOr Aokasa. OBa cylu-
TUHCHA pasiukia Yy nNhasupatby KPUBKMYHOM MOCTYNKa NoTuMue oTyaa WTo
nocpenaH [nO0Ka3 He pasoTHpyMBa NPCAMET AOHAa3MBaka HenocpenHo
HEro NyTeEM pasjalruBarba mMefyHapuHa, HMXOBUM MMOCTENEHUM HU3a-
FEM Y MHAMUKW]aNHKU nadal. Roja Hera ce TeHuiuTe AoKa3uBarba Hanasu
Yy peulaBary nutarba: wia Ta uYiakbeHuua 3Haun? Mpywuam cMo 40BO/Mb-
HO WNYCTPaTUBHUX MNpuUMepa La WHAuUMjanHe uutbeHuue -— byayhu
leytpanHe — mMory n Tpeba yeBek ana nobujy pasnuuute BeEp3Wje, WTO
Ce Yy HPMBMYHOj Npakcu u Aellasa. JaBHW Tymunal 2acTtyna jefHy Bep-
aujy, GpanuTe/b CYNpPOTHY, Q0K cyAcHO Behe jenHy o4 OBWUX WAM HERY
Tpehy npecysom ysaume Ha CTeneH WCTUHE, MaKo MHAMUW|aNHe 4Yuibe-
HUUE ocTajy yBexk wucte. OBo ce paewasa, jep yTephuBaremMm HWUXOBE
MCTUHUTOCTM HWCMO WCTOBPEMEHO pasjacHUAM LEN0 WU KpPUMBUEA, Kao
lITO je TO chyyaj Koh AUPEHTHOr S0Ha3a, OHW CY OCTanu BULIe3HAYHW.

Hako ce ynpaso y Tome ucnosmapa pudepenunpajyhn sputepujym
namehy obe spcre pokraza, Ty Ou pasnuky u Tpebano cxsBaTUTU HKao
HUBOTHO peanHy, CYWTUHCHY pas3fnuky obe BpcTe jokasa v yjeaHo Te-
MeHo obpasnomerse 3a ocHoBaHocT Aeobe Ha WHAMUKMS 11 HEno-
cpepHe A[oHase.

WICTUHWTO NMPU3HakEe OHPWUB/LEHOT, UCTUHWTW WCHAa3 CBEAOKa Ou4e-
Buua, hotorpaddCRM CHUMAK yuymHMOUA Y TPEHYTHY W3DPWEHLA Hpaljo
nyTem (POTOKNONKE W HENOCPEeAHW AAKTUIOCKONCKW AOHa3s He A[ony-
IITajy UCTOBPEMEHO NAaHuparbe BVILE Bep3uja M MUCa0HMX onepauuja
pasy enMMuHUCara CYNPOTHWMX BepaMja O NPUPOAM W 3Havajy TUX 4u-
HEHILA. AKO je HPBaB OTWUCaK He4Ymier npcra Ha opmMapy WMCTUHWUT, OH
MOMHE 3Ha4YMTM TO MW TO ... @AM U OBO W CBO ... OHO WTO jé CBEAOH
Hynuma 3anasmo M MCTUHWTO ncKasao. 36or oBe BuTHE pasnuke He-
ONXo4Ha je Aakba KPUMMHANUCTMUKA (Noruyra, NCUXoNoLWwHa ¥ TEXHWYHKA)
atanmaa W CUHTE3a MUCTUHUTUX WHAMUMJaTHUX 4YUHECHWMUA, jep camo
TaHBe MuUcaoHe onepauuje AoNyuwiTajy Aa ce OTHPWjy WM pa3sjacHe npasa
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npupoaa u 3Hauyerbe Bede uamely vMHAWUMjANHUX YMbEeHWUA M npaBHO
PENeBaHTHUX YUibeHULA.

Ovyaa whavumjanum poras Beoma noaceha Ha wrpy cnaramwa
CAnHe NyTem cTsaparba mo3amKa oA Kouruua. CBaka KOUHUUA Caapiu
4eTUpU (parMeHTa ca ueTupu pasHe cunke. Kao wrto genuh camke
Ha JeAHO] HOUHWUM HWJE y CTarmy Aa CTBOPU UMTaBY CNUHy [UnrbeHny-
HOr CTarba HPMBUYHOr Aena) Tako jeaHa jeauHa UHOUUU|a HEe MOoKe
noy3aAaHo U HEOCMOpHO Aa yTBPAWM OAHOC CBOr caapaja v npeamera
Aoxasusarba. Hapuua Hoja cama no cebu Hema seher 3Ha4yaja mMome
—- NONYyT (PPArMeHTa CAMKe — Aa nocTaHe BamaH Heouyr Yy CTBOPEHOM
wHAWUMjanHoM naduy. UM obpHyTo, umMrbeHuua HOja MOMe Ha npsu
nornea Aa unirnela Kao npecyaHa mHanumja (otucak npcta Ha GyTuHu
ybujeHe meHe), YKONMHO ce nocMmatpa M3BaH CuHTese YuHeHUUA,
pasmaTpaha y Ue/MHU MO3auKa HajeaHOM obGenoparbyje aa uamehy
e W HpUBWYUHOr Aena vema HeonxoaHve objenTueHe sese. 3a uHAW-
UujanHu je AOHa3 CBOJCTBEHO A3 Y HEMYy CBE HapuHe Mopajy Gutwm
y3ajaMHO nosea3aHe n XapMOHWUYHE, a UCTO TaKo noBe3aHe W ca npea-
MEeTOM poHasuBara. ¥ uHAMuMjanHoMm NaHuy cBaHla nojeanHa vHAWUM]a
HE Camo Aa He CMEe NpoTUBpeYUTH ccranuMm uHAUUMjama Hero ce npema
HUMa OAHOCKM HAO0 (PPArMEeHT UeNMHEe, HOUKUUE CAOMEHOr MOo3auKa
y HOMEe ce cBe rouxmue melycobHo noTepenmyjy M TaHo HOHCTM-
Tynuly ueansy. Y TOM CMUCAY Bau NpuHUMN Aa je uenvHa euwe on
3bupa csojux penosa. Pagu ce o CTBapamwy jeauHCTBEHOr AuMBa 0
MHorux aennha. CHara uHauumjanHor Aokrasa, ... A0na3u 04 OrpoMHOr
Gpoja cuTHMX uMbeHuua u nogyaapHocT, no cebw Oes 3Hauaja, anu
Kan ce y3amy coe 3ajeilHO OHAA CauyuibaBajy CacBUM CUrypad AoHas''.®!

Rnacucuraumnja ponasa Ha HenocpeaHe u nocpeaHe Beoma je
BarHa 32 HPDUMUHANUCTWUHY, HaHO Yy MNPaKTU4HOM, TaHO M y Teopwuj-
chom norneay. Owa objawrasa MMCao Aa HEMOCPEAHW A0XA3M HUCY
3@ NpoueruBame, a NoCpeAHu 3a nortuerbuBarse. Muora, HapoumTo
TOLIHA KPUBM4YHa Aena W3BpWeHa CY NOTajHO TaKo Aa HMEO HUje npu-
MeTuo uaspwwoua. 300r tora je onepatuBHU pPasHWUK Yy Taksum cny-
Yajesuma ynyhen jeanHo wa npurynmbare w Hopuwhewe wnHaMUK]a
Aa Bn ce yTBpAMNO NOCTOjare HPUBMYHOr Aena, NnpoHawao “ OTHPMO
uaBpwmnay. Y Tewkum cayvajesuma kpueau, o AVKTaTy CBOr HaroHa
3@ camooApiiare, 4uHM ,CHOK y Tamy', 300r uera He pacnonamemo
CBEAOLUMMA O4eBUUMMA HU NPU3HAEM U3BPLIMOLA W Cay4yecHUHa.
Benvkn feo — jeaHo on TemuwTa — onepaTuBHOr paja, NPeTrxoaHor
NOCTYNKa w rnasHor nperpeca nemun baw y otkpusarby u oueruBakby
wHAuMUMja. A 0A8BHO je peyeHo: NOCTOj& MHOre pa3He OKONHOCTW No
HOjuMa ce Mo#e ca pas3norom NOCYMHaTU O HEeYeMy M Ha HeKora.
3bor Tora Huje HUKaKBO 4Yy40 WTO ce MHAMUMje Hanale y CcpeauwTy
MHTepecoearsa KpumuHanucte. Huje manu 6poj HpUBUuUHUX npeamera
Hojn ce pewasajy WCHBYYMBO Ha OCHOBY WHAWPEHTHOr AoKas3a. bes
HEra Ce HPUBUYHM NOCTYNaK He MOME 3aMUCNUTH. Uuanumjanum aokas
CAyin 3a nonywaparse GenwHa y yKynHvoj arpagm aonasa. jep — HKao
HW CaM HenocpepaH AoHaz oM cam 3a cebe yecrto HUje Yy cTary Aa
pazjacuu uuraso Guhe KpueBuuHOr aena. cse NpPasHo peneBaHTHE uu-
HEeHULEe Hoje cy npeaMer AoHasuBarba. Dane, nuanunjanHn aoxas ce

*! Llesnc, Joruka, Beorpaj, 1933, cTp. 89.



HOPMCTKU M 3a NpoBepaBarbe WCTUMHMTOCTWM HenocpeaHor aokasa. lNopeg
TOra, WMHAUWUMjanHu JakTUnocKoncym pora3 ce ynortpebbaBa uM Hao
OCHOB y TakTuuwn npubaBmarba Apyrux goxasa (3a pobujarse npusHama
HpUBLA, Pa3oTHPMBare WCHaza nawiHor ceejoka). Jow Buwe, Kpumu-
HanMCTUYKa TaKTMHa W Teopuja AOHA3HOr npaBa ce He 6u Morne
oapeh nopene Ha HenocpesHe M NocpeaHe AOKa3e, jep CYLWTUHCHE
pasnuke y ocobeHocTiimMa v mMeTonama JosasuBarkba HO4 [jeAHMX WU
APYruXx pOoKasa ycnos/baBajy W pasnuuute METOLE Yy TeXHWUU, TarTuum
W MEeToouuu nnaHuparba W unarpagke jokasa. PeanHa MWBOTHa pas-
NMYUTOCT je oHa HKoja oapeljyje BWUTHE KPUMUHANMCTUUKHO-TAHTUUYHE
paznuie y ceum chaszama onepucarba ca LOHasuma.

Jloruuko 3ak/byunBatbe y XeYPUCTUUKO] HKPUMMHANUCTUUM HUje
HMMNOWTO jeAHOCTaBHa cTBap. XOMAec je Ha To Bamha MUCIMO Hana
je perao ceome Ouorpady: , 3N104MH je cCBaHOAHEBHa nojaBa, NOrMHa
petra. Ctora ce suwe BasBute NOruKoM, a marse 3nodnHom''. Mapadpa-
3upaHo Ha Hawy Temy morno bu ce pehu: otucar npcra je csaHo-
AHEeBHa cTBap, a NpaBuAHO CTBapare AAKTUIOCKONCHROr Aoxasa peha
nojasa. faxne, DaBUMO ce BWWIE HPUMUHANUCTUUHO-TAKTUYHKUM W 00-
HagzHuM Bugom npobaema.

1. NOrPELLIHOCT MU3JEAHAYABAHA CTBAPHUX MOOHA3A
CA UHAWUWMIAMA: U OHU MOTry bBWUTW HEMOCPEAHWU AOOKA3W

Y NpouecHoj] MU HPpUMUHaNUCTUUKO] nUTepaTypu nojasibyje ce cTa-
janmuuTte Hoje cTBapHe jAOoHKas3e o03HauvaBa Hao uHauuuje. Taxo, Franz
Meixner® nuwe: ,YTephuBake UCTUHE OCharka Ce Ha WCHase yuu-
HUOUA W W3jaBe CBEAOHA, HKOje HAa3MBAMO LMPEKTHUM J0oHasuma  u
HOPULWITEHE CBUX APYrMX HOKA3HWX CpeancTaBa Hoje no3HaMmo noj
3HavoM: | MHAWLMja" uAM  , HeEMUX cBegora’. ChuyHo je raneguwuTe
Wilhelma.*® Sicglried G. Kasper® narnawasa: . MHanumje — Haume
CTBapHe aoxase u Tparose’ ...

Bugenn cMo Aa uHAMLMja Huje HeHa nocebHa BpcTa goHasa (HNp.
LaHTUIOCKONCKK AoKa3 MoHe DUTK nocpegadH, ann M HenocpepaH M TO
BAMHIW 3a CBe JA0Hase). ANCONyTHO CBaka “YMib8HWLLA, HOja Ce HOPWUCTU
NpW AOKa3uWBaky Y HKPUTUYHOM NOCTYNHY, MOXe pa OGyne wnm au-
peHTaH WAK WHAMPEeRTaH poka3. To ce HapaBHoO, OAHOCM He Ccamo
Ha CTBapHe HEero M Ha nepcoHanHe aoHaze (ucraze cBenoxa, OHPMEB-
smeHor um BewTtaka). Crtora je Benuia norpewida Haga uwtupadum (a w
HEeHW napyru) nucuum obenerapajy crToapHe A[0Hase WUCHbYYMBO Hao
MHAWMKW]anHe AoHa3se.

IV. CINMOP O BPEOHOCTW MHOWLUWMIA

Y TEeopujn KPUBUMHOI NPOLECHOr npaBa W HpumuHanuctuum eeh
ce Ayroc BpemMeHa BOAW CNOp O BPesHOCTU WHAMUM]A Y OZHOCY HAa
HenocpeaHe Jaokasze. Muwsmewa cy nojembeHa U CynpoTcTaB/beHa.

(]

2 p»Der Indizienbeweis«, 1052, p. 18.
3 »Einfiihrung in die praktische Kriminalistik«, 1947.
+ Freie Beweiswiirdigung und Modeme Kriminal — Technik, Hamburg,
1975, p. 514.
i d
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Taro, E. Bonnier® cmatpa aa Muanumje, rako marepujanHe
TaHO 1 MopanHe umajy, no onwrtem npasuny, cnabujy cHary opn cse-
nouerba voseka ... , F. Gorphe® K. Birkemeyer®* n Emnst Beling®®
TBpAE, Yy CywTuHu To ucto, Kao u H. Gerland®® u Th. Rittler.® Mo-
cAeprb MUCIHK Aa W HEenocpeaHn A0Ka3W a HEe caMo WHAWULMje Hoce
ca cobom rpewHe, any nowTo WHAKUWje dUrypupajy Y HPUBUYHOM
nocrynky y sehem Gpojy oa nenocpenimx aonasza, YTOAMRO HOA HMX
M ca wuma pacte u O6poj norpewaka. Cneundmuyan HepocTaTar WHAW-
UMjanHor [oKasa jecTe y HeonxoAHOCTW Aa Ce U3 Hera M3Boje Jo-
FAYHU 3aK/byyuuW, WITO je CaoHeH 3ajgaTtal, ODeMeHUT HW30M 0nacHo-
ct. Victopmja cyackmx 3abnyha jecte CHOPO WCH/bYYMBO WCTOpUja
rpewasa, 3acHOBaHa Ha JOHasksBaky nomohy uHawuwmja.

J. H. Wigmore' Hacynpot, cmartpa ga Hako HEMOCpPEeAHW TaKo
W NOcPeAHn AOHa3W UMajy CBOje NPesHOCTU WM HeJoCcTaTHe, AO0K Nu-
Tarb€ O MNPEeBaNeHTHOCTW HEeMNoCPeAHor wWnu MNocpeaHor AcKaza npo-
Flawasa JWWEHUM  CBaKOr nNpakTu4HOr 3Hauaja. August Geier™ n
F. Rulf*® wctnuy pa je HenpasunHo HenocpenHe [0HKA3e CTaBMbLATH
M3HaJ NOCPEeAHUX, jep ce u nyTeMm OBUX NOCABAHUX MOME YTBPAUTH
M3BECHOCT.

Y HPUBUUHOMPOUECHO] nutepaTypu ce cycpelie u TenpeHuuja aa
Ce VRAMUK|Ee cTase Ha NpBO MecTo, y3 npunucuearse ogpeheunx npe-
uMyhcTasa npej HenocpesHum Aokazuma. Ty Teopujy O nNpesaneHTHo-
CTW MHAWLM]anHOr AoHaz2a 3acTyna Hu3 mucaua. Tako, R. Garraud®
HarnawaseajynM Aa je MCTPamuBakbe WCKaza CRefOKa YTBPAUND 3Ha-
4ajHy HETAYHCT MCHa3a CBEeJOKAa, HANa3w na ce ,rnasHa ynora WUHAu-
llnja HOoja ce cacToju y rwUXOBOM Hopuluhery 3a noTepay uAKM npo-
Bepy oOW4HOr, riaBHOr AoKasa — WCHasa CBeAoKa, nosehaga vy OHO|j
MEpK Yy KOjo] ce cmakyje ncsepe:be y 1e ucHaze''. P. Garraud?
pasMuiba Ha cavdad Hadyvh. MHauunje, no wemy, umajy 0BjEeHTUBHU
RapakTep, 30or vera ce u nojasmyjy Hao 6Goma BpcTa AoHasa (Kao
Aa ncracu He mory Gutu unauumjel).

Larne, y Teopuju mmamo uMTaBy nenezy cxpaTtaka 04 OHOr Aa
nHAnumjanHom poxasy tpeba npuberasati caMo Haja He pacnona-
Hemo ca HenocpegHum (Birkmever, p. 406, 455—456, Beling, 250,
319) na npeKko UCTULAbA HUXOBE jepHake BpenaHOCTU 40 HarfalaBaHa
HUXOBE TipeBaneHTHocTn (o uemy he GuTu BUWeE peun y o0gesmbHy o
AOHa3HO] BPefHOCTW CTBapHUX poKasa).

25 Traité theorique et pratiqgue des preuves en droit civil et en droit
criminel, Paris, 1859, p. 20—21.

® La valeur probanté des indices, Revue de science criminelle et de
droit penal comparde, 1937/3, p. 420.

27 Deutsches Strafprozessrecht, Berlin, 1898, p. 406, 455—456,

*8 Deutsches Straliprozessrecht, Berlin, 1928, p. 250, 219,

“ Der deutsche Strafprozess, Mannheim, 1927, p. 173—207.

3 Der Indizienbeweis und sein Wert, Schweizerische Zeitschrift fiir
Strafrecht, Bd 43 (1929), p. 173—207.

it Students Textbook of the law of Evidence, Boston, 1935, p. 42.

?UfE Lehrbuch des gemeinen deutschen Stralprozessrecht, Leipzig, 1880,

p. 706.

3 Der osterreichische Strafprozess, Prag—Wien Leipzig, 1895, p. 154—155.

3 Traite théorique et pratique dlinstruction criminelle et de la proce-
dure pénale, Paris, 11, p. 284,

% La preuve par indices dans le proces pénal, Paris, 1913, p. 42.
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MocToju n cpeanre cxBaTare, Hoje ce Aofylue chame ca Te3om
Na cy wHAMuM]e y Hadveny cnabuje AoxazHe cHare Hero HenocpenHu
A0KAa3K, anu A0NyWwTa Aa ce MNYyTeM WX MOMHMEe YTBPAWMTU WUCTUHE VY
KpusuuHom noctynyy. Tako Julius Glaser® mucan ga je ,uvcnutuBame
nMtaka O ToOMe Aa 1M Henocpealu JAoKas cam no cebu zacnymyje
nNPenHocT npes vHauuujanuum y Hajseho] Mepu cTepunHo, jep cy T
chydajesn Kana ©ow Ouno Moryhe no Bo/bWM NPEeTNOCTAaBMTU jehaH of
TUX AOKasa Apyrome Hpajibe petiu . ,losopefin yonwrteHo, Heno-
cpeaHn poras3 je Domu n oa wera He Tpeba oaycrajatv Hasa je Ha
pacnonararky, anm 6u 13 Tora OMNO HenpasBMAHO W3BECTW 3ak/by4daH
Aa ce pe3yatar UHAMUMjanHOr AO0Ha3a jae/ka MaH-e MNnoy3AaHum vy
CBYMM OKONMHOCTUMA' .

Mehy cxhenTture cnaga n Haw V. Baver:® | ... pgadHac je npan-
Tnudm Hemoryhe pa npaso zabpaHwm ocyay Ha Tememy uHauuuja. Ho,
opaTthe joll HUKAHO HEe MnpoM3aunasu pa je OroBprHyT npuroeop ... .
Taj ce NpUroBop 3acHWBAa Yy HOHCTartauuju Aa je KO AO0Ha3a Ha TeMelby
MHpKMLEMja noTpebHO NOrMYHO 3aHmwyuMBakhe, a OHO, MaKo ce W3BOAM
Ha TemMemy HMUBOTHOI WCHYCTEa, MOMe garu norpewad peaynrar. Ca
cTajanuiTa NOrvMHe 3aH/byduu Ha Temesly WsAuuuja 'y npasuny A0-
nywTajy marby wnv Behy BjepoBarHohy pa je uMbeHWYHO cTarbe Yy pe-
anHoctTu OWUNO ApyruyMje Hero OHO Ha Hoje ynyhyjy uHauuujum ... Mo-
pamMo YCTAaHOBUTW Aa je NonoMaj cyna Kaja AOHOCWK npecyay Ha Te-
MEe/bY AWMPEHTHUX AO0oHKa3a MHOro NOBOJLHWIM HEro Haaa cyau Ha Te-
MeBLY wHAWUKM]a. YBepere A0 Hojer cyh Y TakBOM chnyqajy monaswu
Moe BUTW npanTUyHa M3BjecHOCT Aa NPaBHO PeneBaHTHO 4YMHbEeHWYHO
CTake MNocToju, ajin W3BjecHOCT Hapn Hojom y npasuny nebaon [JamoHOB
Hame pga je unad normukm moryhe fa T 3aHibyuyuum He oaropapajy
peanHcTu. JIoTuKa He rapaHTupa 3a anconyTHY CUIypPHCT WMHAMUMjanHUX
3aKMbyuaKka, OoHa ynosopasa Ha TO 4a CYy TWU 3ak/byudllM camo penaTtuBHO
curypHu (crtp. 26).

SMumuunjv npyisajy camo mMarsu, unu Behin ctynars BjEpOBATHOCTH
Aa ocToje NpPaBHO peleBaHTHe udieHnue. Muaumumjn yBjer ocras-
/bajy CTaHOBWUTM CTyNark BjepOBATHOCTWM Aa YMbEHMLEe, Ha HOJUX MNOCTO-
jase orn ynyhyjy, nnask He noctoje (cTp. 22) Baver unak yno3sopasa:
W porasmearse cnomohly AMpPEeHRTHWX A0KHA3a, MAHO je noy3paHuje opf
ACKa3uBaika ¢ nomoliy wuHpuukja, KMa HYHMHO penaTtueHy Bpujen-
HocT ..." (cTp. 26).

Huje nu nucau y W3BECHO] MNPOTYPEYHOCTW Kaja, ca npasom,
yHasyje Ha ,,BeNUHO 3Hauerbe ODjeHRTUBHUX BaHCHUX OHOMHOCTU HPU-
BUUYHOr Ajena Kao WHAMUMja c nomohy Hojux ce yTephyjy yHyTpallmwe,
cyBjeRTHBHE MpPaBHO peneBaHTHe uureHuue'? (n. 27).

OBO cxBaTare je Beoma npolwupeHo U crapo. Tawo, S. V. Pozni-
Sev®® Harnawasa: ,Ycnen puauuyHocTi YMHOr 3aH/byduBarba Ha Te-
MEbY MHAWUW]aNHOr A0HAa3a TAKBOM YMHOM 3akyuuBarky Ttpeba y
KPpUBMYHOM NOCTYNHY npuberasatu camo y cay4ajy HeonxogHocTwu, Tj.
Hana HenocTtajy HenocpegHu agowasu’. [llpodg. Bayer, HapasHo, He

36  Beitrdage zur Lehre vom Beweis im Strafprozess, Leipzig, 1833,
p. 149—159.

37 JyrocJIOBEHCKO KPMBMYHO mpouecHo npaso 1I, 3arped, 1978, crp. 21—
22. 26, 27.

38 Dokazateljstva v ugelovnom processe, M, 1929, p. 39,
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upe vako paneko kao H. J. Slegen,™ Kojw je u3pekao nosHary ce-
TeHuy aa ako xoheTe Henor oBecutwm Hahw hete nako y wnawumjan-
HOM AOHA3Y YHEe 3a Hera.

Cxsatarbe, HOje y Hac 3sacTyna npog. Baver, nobunu cy jow
M. J. Casuwh u B. Maprosufi. Casnh' TauHo nuwe o TOj Teopuju:
JAnu- yaMm OHa nNonasu jow aame W3BaH Tora Hpyra, na nonaiHe Hele
VCAOBE O CHasW [A0Hasza, OHAa OoHa Aaje norpewHe nojMose, U oHAa
HaMm uarnena, na BM oHa XxTena pa NMOCTaBM CHary AOHasa He3aBUCHO
O OHCONHOCT WNOJ HOjUMA ce GH Aaje W Of NUUA HojuMa ce OH npeg-
name; apyrum peuuma, xrtena Ou Aa yBene HeIUTO HanuMH Ha crapy
veopujy O Necjenu poKasa Ha NOTAyHe poHase W noayaokaze. ..
(cTp. 40—41j. ,,A Rpyro, 3aliTUTHWLM OBE Teopuje rosope jow u TO
na w3 nocpenHvx AOKasa Baj/ba f4a Ce NpaBM M3B0[ YMHOr 3arbyuka,
a u3 HenocpegHux He Tpeba: 3HauM, Barie, fa cy OBU JOHa3W camu
no cafm 3arbyvyal; ann, TO MUWLEHE NOrPelHo je; OHO jé OCHOBaHO
na 3Gpuu poOHasza ca nNpepnoHerwem, Hoje ce cpe/ICTBOM Aola3a TBPAU.
Nlokas ce cacToju MAW M3 U3rCBOPEHUX pPeun uan 13 NoAHEeTUX CTBapu,
n aHo xohete wMME Ha Ma HaHaB Ha4yMH Ba Cce NOHpWjeTe BWM moparte
HanpaBuTU YMHW 3ar/byvyal, Ha MNpPpUAKMKY O TOME jAa je W3roBOPEeHo
npesjomerse UCTMHUTO ... Hema rtester nuratka Hero wTo je TO HO-
JIMEO MOMie Ba ce Bepyje Heunjem ysepaeawy y Ouno Hausom danry,
ccoburo onpge rpe Hema moryhiHocTu aa ce pobuje Ma Hakae apyru
nexasz. Ceexonunka teroba cactoju ce y ToMme pa am tpeba v3 mcKasa
fa Ce 3aK/byuum pa je OH MCTMHUT. 3a caBecT NOpOoTHUKA, 3a caBecT
cyanja, panero bwm nadwe 6uno wap Bu OHM YMECTO TaKBOr jeaHor
HENoOCpPeaHOr AO0Ha3a WManu OHONMHOCTW HKoje Bu HuxoBOME yMy Aa-
pane moryhHocTv pa ux ynopeae, na ux npubauike, pa jeaHy cnep-
CTBEOM ApYyre HOHTPOAWLWIY, HEro NW Hap ce npej HuMa WcTawno nu-
Tatke 0 BepoBamy Yy cBeaoydy doeexosy. Han ce y jegHOM BariHOM
Nejty nocTtaBy CYyAujWM NUTawe: na NM je OH HamepaH Yy Tako BamHOj
CTEBApW Aa ce OCNOHW Ha 3aHNeTBY YOBEHA HKOJU Hame n2 je HewTo
BMAED WAW UYyD, OHAa Ce cyauja nuuem K AUuly NOCTae/ba Y HajBamMHWU|W
0Eeo CBOjUX AYHHOCTW, W OHAA HEe CTOju TO, A2 113 HenocpeaHor AcHasa
He Tpeba npaButu ymHu 3armyuar’' (cTtp. 47) (MoTyprao B. B.).

b. Mapsoeuhi*' je Hanucao: ,,Cem TOra, He camo OCHOBW MNOAO-
3petba Behi n HenocpeaHu pOHa3W NCYUBAjY Ha NpeTnocTaRHaMa U HoA
HBUX cyauja [0 W3BECHOCTW AOnazM MNyTem 3auibyudHa; cypuja Hnp.
Eepyje npusaHaky CTOra WTO NpeTrnocras/ia ja jeé UCTUHA OHO WTo je
onTymMeHu npu3Hao. Haj2ap, norpewHo je c@adWM OCHOB NOAO3peiba
cMaTpati Hac HewTo M30JIoBaKO TaHO A2 waj jefaH npejaciaBba camo
EepoeatHolly, oHAa pa u BUle HUX MOopajy To UCTO 3HauyuTu. Hanpo-
TUB, CCHOBW noAO3pera He pajy ce jepad 04 APYror oagajatu Te
cTora Bve HUX 3ajeano eeposatHoliy Mmory pa goBeny [AO U3BECHO-
ctu (cTp. 278). ,llocnenuua OBaHBOr cxBaTakba AoHa3a oOcHOBMMA
nogospersa jecte ga ce HenocpesHu A0Ha3u Bulle He WCTU4Yy Hap
nocpepHum. Hwje Tako pa je nocpefHw A0Ka3 HeNnoy3AaHWujn U Mare

# Juristische Abhandlungen, 1834, p. 115.

1 Teopuja CYJICKHMX AOKAz2a ¥ KPUMBHUYHMM jaenauma, Beorpana, 1886, crp. 40,
41, 46, 47.

41 O pgoxasuma v KPUMBHYHOM rocrynky, Beorpaja, 1921, crp. 278-—279.
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ppeaHocTu. 1 HenocpeaHuW Hao M nocpeaHw nokas mome Outu ca
pasHux yapoxra Henoy3pad ...  (cTp. 279).

Meuxoananutuuap Theoder Reik*® Ttepau: ,boratu martepujan,
HOju Ham npyHajy 30upre Sella, Alsberga, Hellwiga, Rittlera u apy-
rmx, noraszyje ... Karko MHorobpojHe cyacHe 3abnyne Hactajy ynpago
HO OCHOBY MHAMUMjanHOr AoOHa3a Ha HOME CEe CHOPO WCH/bYYMBO Te-
ME/mhi HPMBMYHKM NOCTYNak Hawer BpemeHa . Hutu cyacre 3zabnype
HacTajy caMo Ha OCHOBY MWHAMUMjaNHOr [OOHKaza HUTU CE HPUBUYHMK
NOCTYN&K CHOPO WCH/BYYMBO TEMEJBM Ha Hhemy!

Y npasy je Erich Dohring:* ,OBo notuetuBarbe WHAWMLMUjANHOT
A0OHa3 HWje onpasiaHo, Kako je HPUTUYHWU CMUCao NPU PYHOBakby HUME
MCTO TONMHO HEONXCAaH Kao M MNpuM OUEeHW KucHaza wuau Hopuwherby
uenpasa’'. , lNoMohy wHAMUM]a MOMKE ce, WTO MOpPaM0 HapouyuTo Ha-
rRacuTy, NocTuiin He camo marka uau Buwe npobivmaTuyHa Bepo-
paTHoha Hero uecto nyHa curypHot. Muauumjandn joxas npoussoam,
a“o Cce MnpaBuAHO pPYHYje mwuMe, NoTnyHo noysgad peayatat  (noT-
upiao B. B.). Tako mucam n H. Walder

Robert Hauser Hpario HoHcTtatyje: ,WMHauumjanHu pokas je jea-
Hako BpegadH Hao U AWperTaH AoHas.''’?

Dictmar Krause je eHepruuan: ,,0aHoc wamely AupeHTHoOr u
UHOVPERTHOr A0HE3a [jecTe 4YecTo ... AUCKYTOBaHO nuTarke Ha Hoje
ce HepeTHO OAroBapa Aa je MHAWUMjanHu A0Ka3 JAOKa3 HUMEer padra.
Oeoj 3abnypu ce He MOMEMO JA0BO/LHO EHEPTUYHO CYNPOTCTABUTH.
Musuumjasum aokas je tanolje npasu podas a He Momaa yrsphemse
UritbEHMLUA 28CHOBAHO Ha CYMELW, jeép uHauuKuje Koje cyauje npume-
tbyje mopajy butm OecnperopHo Apokazade ... O0e poxrazHe chopme
Haiase csBoje oOpasnomewe y Haueny cnobophHe cyjcke oueHe' .’

CynprcTaB/batbe HENOCPEAHOr M NOCLSLHOr A0oHasa Mo HWUXOBO]
ToGome pasanuuTo] BpepHocTu aybouo je norpewHo. OHo He camo Aa
Huj&e TeopeTCHW NpaBUNHO HEro He Hanasu CBOje onpaBjare HKW ca
NpasTuuKe Tadne raejuwTa. Y npadcu Hawe v CTpaHux 3emaba no-
cToju Hemann Opoj CyACHMX npeamera y Kojuma je uctuHa yrtepheHa
Ha OCHOBY wWHAWUWjanHor poHasa. LlUrta Buwe, HepeTHo ce J[oHKa3Ha
rpaha 23acHnBa WCH/BYYMBO Ha uHAWUMjanHOM poxasy. BpeaHocoT Ao-
KHasza ce He oapehyje Tume ga nu je oH HenocpeaaH WAW nNocpejad
HEro WCH/bYHMUBO HEIOBUM MECTOM 11 YIOrom y CUCTeMy [LoHasa no
HOHHPETHO] HPWBEWMYHO] CTBapM, HOHHPETHOM BeposocTojuHowhy u no-
yaranowhy. Ca Tor crajanuura jeaHalo Mnoy3paHu 1 jelHako Henoya-
Jalil Yy HOHHPETHMM caydajeBuma mory Guatu u jegum wn gpyrn. U3
pasnuroBarka A0Kasza Ha Henocpeade W nocpejHe He cneau na cy
AWPERTHW AoOHasu ,0omu’, a ,MHOMPCKTHW ,ropu’’. Ho Tauo pe3so-
HUMpa npasu NOrMYKy rpewxy non sequitur. Ceaxo casopuzdBatbe
Ouno Hora poKa3a y Hadeny mMopa Ce 03HAYUTU Hao TeHAEeHUMO3HO W,
no Hawem MULLBbEHY, 3HAUWM HpPLWEeHe COoUuMjannucTUyYHe 3aHOHWUTOCTH
Yy AOKasnsamy.

42 Der unbekannte Mdrder, Hamburg, 1978, p. 184.

13 Die Erforschung des Sachverhalts im Prozess, Berlin, 1964, p. 329.

11 Kriminalistiches Denken, Hamburg, 1975, p. 108.

4 Kurzlehrbuch des schweizerischen Straftprozessrechts, Basel und
Stutteart, 1977, p. 144.

16 Strafverfahrensrecht in der Polizeipraxis, Koéln, Berlin, Bonn, Mun-
chen, 1978, p. 60.
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Mpecyna 3acHoBaHa Ha MHAMUMjanHOM AOKasy WMa UCTY 3aHOH-
CHY BpPEeAHOCT Hao W npecyja yTeme/beHa Ha HEeNnocpenHOM AoHa3sy,
un. 16. 3KMN C®PDPJ neasoymHo nponucyje: ,[lpaBo cypa v apsHaBHUMX
opraHa, Koju OYEeCTBYjY Y KPMBUYHOM FMOCTYNHY Aa OUEHYjy nocTojame
WK HENOCTOjatbe YUHeHMUa Huje Be3aHO HWU orpaHuyeHo nocebHum
chopmanHumMm poKa3HUM npasBuanma’ .

3acTynHuuM Tese 0 mMarb0] BPeAHOCTA WHAMUMjanHOr moxasa no-
nasze ca ¢OpManHo-ancTPaHTHOr cTajaavwiTa, He yBamasajyhu WMCTUHY
Aa je HOHHpeTHa BPEAHOCT cBaKkor gokasa oapeljeHa cutyauunjom pare
KPUBUUYHE CTBapu, Yy KOJO] je BPeAHOCT TOr WHAMPHTHOr A0Kaza Wiun
TCI AWPEKTHOr JO0OKasa BPAO pasnuuuTa Yy 3aBUCHOCTU Of Tpujase
MecTa, BpeMeHa W ycaosa. baw u3 TOr ancTpakTHOr npucTyna WHAK-
uuMjama npoucTuue v HenpeasunHo Tephere na penaTuBHa CAOMEHOCT
NOoKasuBarka HOA MHAWUWja oapelyje mwuxoBy cnabujy agoxkasHy spej
HOCT.

(basopuzoBar-e OWNO HOje BpCTE AOHa3a CYNPOTHO j& npurasy
HOjU je HapaKTepucTMYaH 3a Halwer 3akoHogasua y un. 347. 3HM-a
(Cyp je pyraH fa caBecHO OUEHW CBakW A0HKa3 MNojefuHauvyHo W y Beal
ca ocTanuMm AOoHa3uMMa W Aa Ha OCHOBY TaHBE OUEHe M3Beae 3ak/bydan
Na N je HeKa uMHeHWUa aokasada’’), Koju ce noTnyHo wpehe y Kpyry
MapHCUCTUYHKOr pacyfuBarba O NPUMEHW AMjaNeHTUYHE JIOTUHE Y HpU-
BuyHom npasocyhy. ,[la Bucmo cTeapHo casHanu npeameT, Tpeba
0ByxBaTUTW, NPOYYUTU CBE HEroBe cTpaHe, cBe Be3e u , rnocpenosa-

wa'' ... [Apyro, anjanexkTvuyka noruka 3axTesBa ja ce npeaMer yauma
Y EroBOM pPasBUTHY ... MPOMEHW ... YeTBPTO, AUjanerTuysda norusa
YU ... UCTUHa je yBeH HOoHHpeTHa ... .%%a ¥ rpacosutom paay ,.Cra-

TMCTMHA U coumonoruja’ JletbuH je U3NOHMMO MUCAU Hoje cy npecyaHe
3a Hawy Ttemy: MukbeHule Hajn ce y3my y CBOjOj UeNuHM, Y CBOjOj
ROBE2AHOCTM HWCY camo ,TeBpaornasa sBeh w HecnopHo yBepmuBa
creap’”. CuTHe, nax, YWrbeHUUE aKo ce yaumajy BaH uenwHe, BaH
MOBE32aHOCTKU, aKo Ccy (PparMeHTapHe W NPOM3BO/LHE 3aucTa CYy Camo
urpavyka wiau wrowTa jow rope’ .16

vV, @unmzoduckum ceecHama' Jlewuu je Hanucao ,,lMojeauHauqo
Guhe (npeamer, nojasa, ura.) jecte (camo) jemwa crpaHa ugeje
(ucTure) a 3a mctuHy cy notpebHe jow WM Apyre CTPaHe CTBApHOCTH,
Hoje ce Takohe camo nojasmyjy Hao camocTanHe w nojeamMHauxde
(nccebrho 3a cebe nocrojehie). Camo y muUX0BO] yHynHocTu (zusam-
men) Uy wuxoBoM opvocy (Bezichung) peanusyje ce wuctumna'.
YHynHocT cBMX cTpaHa nojase CTBAPHOCTKM W tbuxoBu [y3ajamuu)
ojuccy-, TO je OHO W3 4era ce cacTaB/ba WMCTUHA ... OujanexkTuxa
CTBapu CTBapa AunjanerTury uaeja, a He oOpHyTo''.'s 3Hauajua je u
Jlewsunosa mucao: , [Jujanentura Huje y pasymy 4OBEHa, Hero y...
cOjesTBHOj] cTBapHocTK' 498

JlewomHoB 3akmyvan penyje yrnpaBo Kao METOAONOWKA ynyTa:
n3akibyyal je jacad: Tpeba MOHYLATW MNOCTaBUTH TakBy OCHOBY 0f,
TE@UHUX W HEOCNOPHUX UMHbeHUUa Ha Kojy OW ce MOrio OCHAOHWUTM ...
Ha bu 1o Buna MCTMHCKA OCHOBA, HEONXJAHO je y3umaTu uenoHynad

a Jlewsun, Hena, Tom 33, Beorpazx, 1976, cTp. 238.
166 Ilena, Tom 24, Beorpaz, 1975, cTp. 295.
i bunosocheke cBecke, Beorpax, 1955, crp. 167—168, 171.
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3fUp uirbEHMUla ROje Ce OAHOCEe Ha pasmaTtpano nutaie Ges ujepwor
M3V3IETHA, a He NojeauHavHe 4YUHbEHUUE, jep Ce Yy CYNPOTHOM HEeMWU-
HOBHO jaB/b@ CYMHb@, W TO MNOTMNYHO OnpasjaHa CcyMea, ¥ TO Aa cy
yntbeHuue oaabpaHe wnu MNPpURYITseHe NPOU3BOJLHO, Aa ceé YyMecTo
ODjerTHBHE NMOBE32HOCTM W y3ajamie 3aBUCHOCTWM WCTOPUCRUX Nojasa
Yy MX0BO] UeAnHW cepBupa ,,CyDjedTuBHKM Konau” .. .'r,

Un. 347. 3RKI1 napelyyje pa cyn npu oueHu gokasa He nonasu oa,
Hexe yHanpeg oapelieHe (Marap camo TeopeTcKu) BpeaHOCHE cHane
AoHasa [Hoju cy Ha4YenHO jeAHako BPeAHW), HEro Aa y3Me Hao OCHOB
Le/IOHYNHOCT PAacilojioMuBMX AOKa3a, Aa pasMmaTpa cBe YUtbeHMLe Koje
CYy HPUBUYHOMPABHO PpENEBaHTHE HE W3ABOjEHEe, W30N10BaHe Hero y
HMXOBO] y3ajaMHO] BE3W U YCNOB/mEHOCTW, Bpwehwn cBecTpaHy u ay-
Oowy aHanuay wn cuHTesy poxasa. Cys Mopa Aa YTBPAM NOY3AAHOGT
CBaHe AoHa3He 4YurbeHuue, LWTa OBa TBPAW WAKM ONOBPraBa, Y HKOjOj
y3&jaMHO] BE3W Ce 0Ba Hana3um ca APYruMm JoHasuma, 4a NM ce OHa
yHnana y cucrem pAoHaza u wta yTtephyje Taj cuctem porasa. OueHa
csaror poxasa (HGKO nNOCPeaHOr TaKo W HEncCcpeaHor) jecrte Bpao
CNOHEH MWCaOHW MPOUEC, HojU ce Bplwu no 3aHoHuma dopmanHe u
AnjanerTuyre noruxe. CyACKO AoOKaswBarbe, Ha0 W CBaKO APYro cho-
3Hasarbe HWje NoAYMMILEHO CaMC 3aHOHWMa AujaneHTuuke Hero u hop-
mande snoruke. Wra Buwe, 6e3 nowrcsarkka M NPUMEHe npasBuna no-
rMie He MOoHe ce YTEPAWMTU WUCTUHa Y HKpPUMBUMYHOM nocTynHy. Hera-
TUBaH, HCMNOBEP/BUB WAKM YaKH HUXWIUCTUUKK OAHOC Mpema noruu, Hoju
npoeejaBa KPO3 CxBaTaka MHOMX UWMTUPAHUX HPUBUHHONPOUECHMX
TeopeTu4apa, MOMe Ce BPA0 WTeTHO W Hpajie HEeratuBHO 04pasnTH
Yy papy npastudapa, ako OHM npuxsate Takera aemobunuwyha cxsa-
Tarba. Heanarbe NOru4HMX npasuna, Heecnocob/beHocT fa ce aujanen-
TWHHWA MIMCAM MOpa AOBECTH A0 NOTUYKMX MOrpellaka, a noruuLe rpe-
UHEe CE Y HPUBKWUYHOM nocTyrnHy npeeoge y Cypcie zabnyge. Cyacuo
novasuearbe ce, meljyTum, He cBoAgM Ha NOruuko goKa3uparse. O6a
nojma Hucy uwaeuTtuuna. Jloruuso aonasusarbe j& caM0O MUCZ0HW MPo-
LLEC ACHK je CcyACHO AOKasuBare Bullie 04 TOora: BpPAO0 KOMIJEKCHA
AENAaTHOCT HOoja Ce cacTOju 0T OTHPHBalbLa, NPURYN/barka, huHcuparsa,
nposepe W oueHe foKasa.'"n CyACHO JoHa3uBaree je, Aakne, u npak-
TWYHa AenartHocT, Koja noanere Hopmama 3HIl-a, npegy3umarbe papn-
. Jlornuiko apcrasuBarbe je caMo igAHa cTpaHa WEeNOHYNHOr CYACHOr
A0HaznMBaka., 3aKoHW NPEeAMETHOCTM KWCTUHWUTOr MULLILEHA, Caapaj-
HOCTU UCTUHWMTOI MULLBEHA, oapeheHoCTU UCTUHUTOT MULLLeIHA, SAaKOH
OCHOBAHOCTKM MCTUHWUTOT MUWILEHba, NOrMYHEe MOBE3aHOCTU WNCTUHKTOr
MUUbLEHA, HENPOTUBPEYHOCTU UCH/bYYelha Tpeher, umajy y npouecy
AOoHaznearsa BPNO BENWHO 3HaueHe.* h

Tepgtba Aa npoBepa M OUeHa HeNOCPSHHOT AOHa3a He Tpaike
AOrMUYKKM pal HUje HayuHo ojpmuea. Hema onamarba HOpManHor 4o-
Eera Hoje He OWM y cebu yjepHO cappHaBano 3ak/byudBarke, Hoje
Cyjh MOpa CTHPUTW KM HajbpuMbUBMjEC NPOBEPWTH HEFOBY MPABMAHOCT.
Yak wn Hajbavannuje onamarse: ,Hohac je napana kuwa'' Tpamu Aa
Cyd YTBPAW HWje NWU CBEAOH noriesao HpPO3 NPO30P Ha HOAOBO3 HOjuU

tir Nena, Tom 24, crp. 295.

8 Buam B. Boapunemth, HorazuBaw.e — jenauHn nyTt vrephuesamsa criop-
HIX YHMILeHMIa YV KPUBHYHOM noctyvinky, H3, 1978/11—12, ern. 31—52.

16h B. IITemunk, OcHosx aoruke, Beorpan, 1977, crp. 42—106.

n | 83



je uaHmMHo Te HoliM noamBaH, Hao W Ala Nu je NOTNeAa0 u Ha Kposoee
(vouTpONHa nuTarka). HyBeHa je CyAcka Apama y KOJoj Cy ABa pobpo-
HaMepHa CBEAOHAa MCKasana aa cy BuAena ,yuuHuoua  wawo 3abapa
now y nefja mpTBE, HOja je nemana Ha 3em/u, a OH je y CTBapu cas
ynnawed, M3BNayMo CBOj HOM, HOJU MYy je vy HaaHn NPeTxopHo No-
Tajio yseo u3 yena npaeu ybuua. HesuHW OHPUBLEHUK je ocyhen
Ha OCHOBY TMX MCHasa (M jow HerWx uHauuwrja). Usapmasao je Ha3Hy
cee MoK npasyu ybuua Huje Ha campTHO] NOCTE/bW NPU3HA0 Aeno. Jow
je Hans Gross'®e nanucao: ,Ak0 Xxohemo Aa yTBPAUMO “iMHbEHUUHO
cTarhe HEeKOr Ccnyvaja Ha OCHOBY WCHasa cBeaola, Taaa hemo Kao
WTO CYy HaMm 04 MNOYEeTHa YTYB/BWBAAW, CTANHO WMHCUCTMPaATM Aa Ham
CEBEf0K CaAonuTW CaMo CBOja onamwarba, a Hama npenycru u3snaqerse
sanbyusa. Anu, npu Tome je Ouna HauydbeHa Be/JMHa TpelwHa wWTo
CAONMUTABAKE ILErOBUX ONamarka NPMXBATamMO Hao HeWTOo WTo je nov-
nywo Be3 3ammyuyHa, Tj. Aa TPeTVpamo OBO WTO je OH peHao Hao
UCNpasHo MMaMo oOnpasjarba 3a NPeTnocraBHy, Aa je CBEAOH XTeo
pehun ucTuHy. AKO Nak MUCAUMO Aa Y CBEAOKOBOj PEnpoAYHUMjU 4yn-
HOr Onamarba HeMma 3aW/byyaHa. oTnaja 3a Hac NOACTpeH Aa nuramo
aa ratio concluendi, Hoju je curypro jow BamHujn Hero ratio sciendi
3a Koju hie nuTatn ceBaku npaBHUK. AnM, CBakn npuMmep noxkasyje Aa
Yy PENPOAYHUM]U CHOPO CBAHOT YyJHOr ONamarba He NeHu camo jeaad
3akmyvyak Hero wra Buwe HW3 3akmydara’. M osae ce noxasyje
HOAMKO je NOorpewHo pasisBajaT 4YynHO Of, MUCaOoHOr.

Bpno 4ecto y KPMBUYHO-NPOLECHO] HayUu U KPUMUHANUCTAUM Kaaa
ce rosopu o chopmupary uCHasa CBEAOHA MWCAW CE€ WCH/BYYMBO Ha
ocete, onamaje u namhere (cehawe). Ob6uuno pacyhusare, mehy-
TAM, MOKa3syje KOAMHKO je TO HeTauHo: O WCKHa3y CBEeAOH pa3Mullba
npe HEero Wro u3jasbyje a uaname y pedeHudHoj cdopmn, aawne, y
NOCTAHKY W OCTBApPeHy UCHA3a MUWMBLEHE UMa BENWKU 3Hauvaj.

HoTOpHO je sa ce CBM MCUXM4RKM npouecw 3b6msajy y meljycobHO]
W TO HEeoABOjuBOj nosesawocTn. CBuM uynuma, Hao u ,Hawem OHY
NPUAPYHYjY CE€ HE CaMO OCTana uyna, Hero W Hawe pasmulbarbe’ '°x
Cay NCUXONOUIHK NPOUECH KO/, CBEAOHA HEOABOJUBU CY OA MULILEHA.
HPMBUUYHO-NPOLECHN TEOpEeTHYapu U KPUMWUHANUCTKU, Ynje CTaBoBe Hpu*
TURYjeMO y OBOM pajy, He carnejasajy JeAMHCTBO NCUXUYHUX npoueca,
npu uemy owTpo (a HenpaeunHo) oABajajy ocere u onamaje og npo-
ueca Mulimera, nonasehn Hnp. op noaHare KaHToBe Teae Aa /byACHa
yyna He rpewe jep He AOHOCE cyaoBe.3axTeBaTM Aa y CBEAOHOBOM
ucnaay He Oyae cyfjewa Guno Gu cnwuxo kao Hap Ou Tpamunu apa ce
1:2r0B MCHa3 HEe CacTOju 04 pevYeHUla, a LWTa TeH Aa HAMEMO O OUeHM
Aorasa rojy epwu cya! NoTueHWTH Norvky 3HauM notueHutu obpaano-
Mewe npecyae (teHy NOruuKy U NCUXONOLWRY MOTUBaUWjy).

MpeuerwnBarse CTBApHOr AOHA3a HE Hana3u CBOj TeMem caMmo Yy
OypHOM pa3Bojy NPUPOAHUX M TEXHUYHMX HayHa Hero W y pesyntaruma
encnepumenTtante ncuxonornje XIX 8. (William Stern: ,Tauno ce-
hawe Huje npaBuno Hero uaysetal ‘"3 Koje paHac Hayka He cmartpa
Tausum. JBaaecetux roaumHa osor ctoneha nounrbe Yy MNCUXONOrMjKU

e Handbuch fiir Untersuchungsrichter als System der Kriminalistik,
Minchen, 1908, p. 71—72.

632 . Enrenc, Aujanekmura npmpoge, Beorpaja, 1851, ctp. 247.
103 Zur Psychologie der Aussage, ZSTRW, 22, 327.
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uckasa (npe ceera y pagosuma P. Plauta**n n A. Hellwiga*i ppyra-
yiju npunas npobaemarvMuM ca 3aH/bYHYHOM Aa MNPaBUNHO M3BpLISHO
cacnywarwe MOHie AaTu ucupnHe u TauHe MHopMauuje Y HPUBKMYHO]
cTBapu, a CTaB O TOTalHO] Henoy3zaHoOCTW CBefouetba cmaTtpa ce
Jaedjom Oonewhy” ncuxonornje wuckaza. Tume je oaBaued wu Taj
aprymeHar.

V. O HABOAHOJ TNPEBANNEHTHOCTW CTBAPHOT OOKA3A

OMBOBCHW Hamnpepar je yunmreH Y KPUMBWMYHOM MOCTYMHY Kaja cy
HanywTeHa AOHa3Ha npaBuia WHHEBU3WTOPCHOr NOCTYNHa ja ABa ca-
rnacHa CBeJAOKA rOBOPE MCTUHY, a ako WX Hema (WTo je uecTo cnyuaj)
Aa je caMo npu3Hawe BabanHn Aoxas. 20—30-ux rogumHa XX ctoneha
Yy HayuM KPUBUYHOT NOCTYMNKa U HPUMUHaIUCTUUM BEOMA CE MNPOLIWPUNO
ctajanmwte (Hoje HUje peTHo HU AaHac) Aa cy CTBapHW AOKa3M Haj-
mMofiHu Hag nepcoHanHuM foKazuma (NOroToBO Hajd WMCHA0M CEBeAoHa),
ycnepn wbMxoBux objertuBHux csojctasa. Tarko, A. Wach' nuwe aa je
MCHa3 cBefoKa ,MpemMa casHakby CBaKOr WMCHYCHOr Hajnowujun aoxkas''.
I. J. Goldschmidt*® nae taro manexo ma Tpasku na Ce MCHA3 CBEAOKA,
no MoryfHOCTW, MCH/LYYM C TUM Ja UCKYCTBEHM CTaBOBM HOje je CTBO-
puna excrnepuMeHTanHa ncuxonoruja mopajy 6utu y3LUrHYTM Ha cTe-
NeéH 3aHOHCHMX AOKa3HUX npasuna, Hako DU ce npepazuiuna Hecuryp-
HOCT caBpemeHe oueHe poxasa. Karl Peters* neno wame pa je . He-
CUMTYPHOCT WCKasa CBeJOKa ca fa/buM pas3BojeM KpUmMUHaNUCTUKE J0-
Bena A0 cal3Hawa Aa je notpebHa werosa ponyHa NyTem CTBapHMX
AOKa3a W Aa OBaj Ba/ka nojayaHo npumersusatu''. lMpupogHo-HayyHa
HpuMuHanucTura (Hojy cy savenm Bertllon u Gross) cteapana je cran-
HO HOBE METoAEe W CE-ACTBa pailu AOHasusara NYTEM YYNHO ONam/bn-
BUX YMtbeHUUA (M OHMX HOjW ce jajy yYuHATU TanBuma), CyAcHa xemuja,
CyACHa (m3uKa, cyncHa OGuonoruja M CyACHa MejuumMHa UBETajy LWiTo
jeman Bpoj nucaua (HeamjanexTuuapa) 3aBOAM HA MOTPELWIHY MWCAO0 O
npeBaneHTHOCTM CTBapHWMX Aokasa. Panuja cnena Bepa y WUCTUHUTOCT
WCHa3a CBEAOHA, HOJU CE 2aHAWHE, 3aMerbeHa je MOAEPHOM BepoMm VY
MCTUHUTOCT M MOR MCHa3HC cHare came MaTtepuje, Kojy OTHPUBa Hayu-
HU paaHuH — BewTak y obnactu CTBapHUX [LOKa3a, HOjU MCTPAHHOM
cyauju n pacnpasHom sehy oTBapa ABepW Makpo M MURPO-CBETa W
nogy4yasa wWx HeErosoj wHtepnpetaumjn. Wupuw ce Teopwja deTuwnza-
uuje ,Hemux csBegoka'. Cam Hags Gross, otauy HpuMuHanucTuke,
nuwe y npearosopy IV uspnarba csBor kanutanHor yyGenumua:® | Mcrasy
cBeaoHa ce A0 HajHOBMjer BpeMeHa npuaaBano MHOro BpeaHocTh';
MK camo y Hajpefjum cnyuyajeBuma MOHEMO NPU3HATM MCHKa3e CBefoHa
Hao objexTMBHE, ancoAyTHo npasBunHe W y DOWNO KOjoj MEpM Hecy-
repucade’’. ,,Ca cBakMM Yycnexom HKpUMUHANMCTUEE naaa 3JHaAYeHe

#6511 Der Zeuge und seine Aussage im Strafprozess, Leipzig, 1931.

#j Pschologie und Vernchmungstechnik bei Tatbestandsermittlungen,
Stuttgart, 1951, p. 110—114.

17 J. W. 1918, p. 797.

48 Der Prozess als Rechtslage, Berlin, 1925, p. 257.

4% Fehlerquellen im Stramprozess, II, 1972, Kanlsruhe, p. 86.

50 Handbuch Hir Untersuchungsrichter als System der Kriminalistik,
Miinchen, 1908, p. IX—XIII.
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cBeaouea a uctoepemeHo ce nosehasa 3Hayewe peanuux Tj. cTBap-
nux poxasza’ (p. XII—XIiil),

A. Hellwig je (nano cyacsm ncuxonor) Tasa Haraawasao: ,Mcnu-
TMBaba NCUXoNorvje ucraza cBejola AoBena cy Hac A0 YBeperba Aa
TMM n3jasama Tpeba MHCro Mars€ BEpPOBATW HEro WT0c CMO TO pavuje
mucannn. Ha cpehy, ycnecu npupofiHUX (layka pann Ccy HaMm MCTOBpe-
MEHO C TUM Ha pacnonaratee MoryhHOCT Aa u3 Tparcsa OCTanuMx Ha
nuly Mecta u3sefemMo 3HaTHO BUMWEe 3ai/byvaHa, a npum TomMe noyapa-
HMjux 1 OBjJeHTUBHM]UX HEro WTO CY OHWU, HOjU Ce NOCTUIHY Y3 nomch
csepoua’’ !

E. Locard® je y npearoBopy cBOje nosHate Hiblre wcradao: ,Yu-
Tan HW3 caspeMenux ucTpamuBava JA0Kas3ao je ga WuCcHasu Ccaeaord
HuKana Hucy Oe3aycnoeHo noy3panuM aokasw ... Ycnep tora ce jpaje
npBeHcTBO 0DjeHTMEHKMM obenemjnma npen Aokazuma, HOjU €y 3acHo-
BAHW Ha MCHa3WUMa CBeAOoHA' .

Fpoccos yuenuk, Monzep™ nuwe: , Peaynrar AOTUYHKMX UCNIUTUBA-
H:a BpeaHocTH jecte Aa cy aobpux 70% on cBux cBepouerha AEeNomM
HET24HM, a APYTrUM AENOM W3pa3uTo norpewsn. Tako ce u objawrsasajy
norpeuiHe npecyae, cyacke sabnype. Crora He camo Aa je pa3symMmuBo
HEero je m DUTHO HYHIHO Na ce KoHayHo De3 Konpewe obenoaaHu 0BO
cTame, Hoje Hajaybme novtpeca uencrynHo npasocyhe kako 6Gu ce
cmecta moray nosabasutun ca npobnemMom yenewuux npoTuemepa’’.
HenobutHa BpeaAHOCT CTEBapHuMx AOHa3a CTOjU ,Ka0 CaCBUM CUrypHa
noasiora 3a npecyay BMCOKO, NONYT TOpPiba, HACYNPOT OBMM Henoy3aa-
HUM, KoneO/sMeuM U NOrpelHMM McHazuma ceBepcHa .. ."

F. Mecinert*™ ynosopasa: ,,CTBapHn A0Ha3 CBe BMILE U BUWE AO0-
Bwia Ha 3Ha4yerwy AOK Ce cBe BWWE noTpeca Noeeperhe Yy noyasaHocT
ucraza' . ,Pazsoj Temn jame 04 AVUPEHTHOr A0Ka3a NyremM MCoKasa
CHamHO ycmepasa npema Aaneko noy3AaaHujem uHaArMuMianHoM A0:12-
3y (yuTaj: peanHOM AOKa3y).

G. E. Burt™ naje jegnHom oaAemHy cBoje Keure Hacnos: ,,Onwra
HENoY3AaHOCT LYACHOr onamarea .

Hacppli*® objawmwasa: , Pasjawimerse UCTUHE jecTe UW/b HpUBMu-
HOr noctynka. Jbyacku HeaocTauu cy nNpenpcHe Aa ce AOCTUrHe Taj
umm. Metpamusarsa cyacke ncuxonoruje y T10j obnactu nowasana cy
0 HaWBUX TEUIKMX HepocTaTara TPne WMCHas3u CBejoka, u3jase yonure.
Ycnen Tux y3poKa cByAa je Ha NPBWM NNaH WUCTYNMO CTBapHU J0Ka3,
3aCHOBaH Ha CTBApPHUM MHAMUMjANHKUM YuibeHnuama' .

Siegfiied G. Kapser®™ obpazname: , Mnawumje ce cteapajy ny-
Tem npupoanux npoueca. MoryhHoctu 3abnyse n obGmaHe Hauge cy
HA TUMWYaH Ha'UH CBOjCTBEHE /bYACHO] AOMEHW — OBAE CYy yHanpeng

i Moderne Kriminalistik, Leipiz, 1914, p. VI,
_ " Manuel de technique policiére, Paris, 1934, p. 7. Rukovodstvo po
policeiskoi tchnike, SFb, 1912, p. 7.
# Der Sachbeweis in der Kriminalistik, Miinchen, 1938, p. 1—2.
o5s 64 ‘Ef npearopopy Krsan  Meixnera »Der Indizicnbeweise Hamburg,
51, p. 8.
85 Ibidem, apyro manamme, 1962.
“ Applied Psyvchology, New York, 1948.
W Kriminalistik, 1954, p. 173.
Soue a8 l:ruic Beweiswiirdigung und Mederne Kriminaltechnik, Hamburg,
76, P 35,
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McKmydeHe. Honuuo nofle 3a pyHom 44 ce M3BEAY NPaBUAHKA 3al/bydin
M3 WHAMUMja Y3 YyBamaBare 3asoHa NOoruKe, OoHu onocpeayjy objen-
TUBHY UCTUHY. JlorMka u 3arbydun cy mehytmm, y HecpasmepHo Behoj
MEPKW NOANOMHHW HKOHTPOAWM Hero mwybas npema wuctuHu, cnocobHocT
3anaidatba u cnocobHocTt cehatba HeHOr ceeaosa. Y ToMme ce orneja
HaaMORHOCT CTBapHOr AOKasa Haj NEepPCoHaNHUM AoKaszom .

Y npouecy cawnanparsa npasocyly v Hemausoj y A0KasHOM
Npasy je 3acTynaHo cTajaavwite Ja je cTeapadH Jo4az jesuHu noya-
N3HW NOHa3.

Horst Herold® (nosnatv aupertop ByHaeckpuminHanamrta) kate-
ropuyisu tepaun: ,MaTtepujanin aonas je obBjerTuBaH, OH HE NpPOoLEHY-
je, oH He name, werose moryhHocT memopuje He mornyuitajy, oH cebu
HEe npoTypjeun’.

CnhvyHM CTaBOBKM jas/bajy Ce M Y COBJETCHOj HPUBUYHO-NPOLECHO]
Hayum W HpumuHanuctuum 20-—30 roauda oBor peua. 3acTynmHULLK
OBOr crtpatewxor npasua jecy T. J. JbyGauncun," J. N. Jakimov,
N. Voronovskii, V. J. Gromov, N. Lagovier® u no 3ny uypexnu Bu-
IIMHCHMN.

J. N. Jakimov® narnawasa: , 34paBu CHeNnTUUM3aM, KOju je 3acHO-
BaH Ha HAyYHOM 3Hakby M HUBOTHOM WCHYCTBY, @ HE Npenasy rpaHuue
ACNYLITEHE 38KOHOM — TO je HajnpaBuNHWjM OAHOC Npema ucHazuma
ceenona’. ,Mcrase cBepora He Tpeba HU Y HOjeM cnyuajy npuadaeatu
CaBplueHUM HadmHOM yTepherwa WCTMHE Yy KPUBMYHO] cTBapwu’’.

N. Voronovskii™ nposnamyje: ,,CMatpam Kao YCTSHOBLEHO Aa
nogaun AobujeHn cachywasBarbeM HWUCY Tako CoauaaH OCHOB Ha HOME
O ce y cBumMm cnydajesuma morno rpagutih ucneheme'.

B. J. Npomos™ obBjawmasa: ,YnopeaHa oueHa nNojesrHUX BpCTa
AORasa ca crajajsuuiTa [=MX0BE BEPOACCTOJHOCTM HaBena je HpumuHa-
nvucTe jow Kpajem npcwnor ctoneha pa npusHajy npuopuTeTHO 3Ha-
YEHE OHMM [LORa3nma, Hoju mMory BuTh NMOABPrHYTWU HAY4YHO] NpPoBEpw
W 4uKja je BEepOAOCTOJHOCT 3acHOBara Ha nojauumsa Hoju cy yTephenn
MeToAamMa Hay4YHO-HPUBUYHE TEXHWHE Tj. CTBApPHUM AokKazuma'. .Y Tom
HPYry noYntbe NpUMEeTHa MpesaneHTHOCT MaTepujann3oBaHor cexTtopa:
npu ucnehewy KpuBuYHMX rona cee ce seha u seha namma noxnarsa
A0Dujarby, M3Hanamerwy W icTpamupary objerara cTBapHoOr HapaxTe-
pa Hao HajnoyznaHujer porasHor martepwjana’.

BuwnHcHK je Ttapa TBpamo: ,,Camo je oHa] npouec aoGpo nocrtae-
JheH npouec, y Home Hajsehe sHadyere umajy enemeHTn He cybjerTuB-
HOr Hero obGjexTtuBHor pepa’’.” Metn nucay uctuue: ,Ogasne npoucTu-
ye W3ay3eTaH 3Hadaj MatepujanHux [0Hasa, OHUX HEeMUX CBeloka,
KOju ... 3Hajy fAa roeope jaye 1 jga TepeTe jaye HO MHOMM ,,TOBOPHWU
csepoum’ .

59 Tlta noamimMja ¢ OpaBocyvhe oYeKyiy O KPUMHHAIMCTHUKE TONIIHMKS,
M3Bop unaHakKa M3 CTpaHMX waconuca, 1979/4, crp. 360.

i O dokazateljstvah v ugolovnom processe, M. 1924, p. 36—57.

61 V. Gromov, N. Lagovier, Voprosi metodiki rassledovanija ubisty,
Kiev, 1934, p. 101.

62 KpumMmmHaancernga, M. 1926, p. 21; 308.

63 Ugolovnaja tehnika, M. 1931, p. 5.

64 VeSestvennie uliki i nauéno-ugolovnaja tehnika, M, 1932, p. 7—S.

65 A. Visinskii, Ugolovnii process SSSR, M., 1927, p. 32-—33.

6 Teopmja cyackmx aoKaza y COBjeTCKOM npaBy, Beorpai, 1948, cTtp. 200.
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Y nac Mertoa HoneHuy’” cMmaTtpa Aa cy peandu aoxkasw Bomwmn of
NEPCOHANHUX.

Cepruje Tperybos v A. Anponosuh®™ najy taxkofje npeavoct crsap-
1HOM ACHKAa3Yy.

. Oumutpujesuh® mucan pa je cTBapHM AoHa3 objeHTuBaH W
ucTude rwerose aobpe crpade. ,Ho, yonwre y3es y npuaor BpeaHOCTH
0BUX A0OHa3a, HOJU CEe HA3MBAjy M HEMUM CBEAOLMMa HpPUBW4HOr aora-
haja, mome ce nucrahm Aa cy oHuM no cBojoj npupoan oGjerTMBHM M
HEeNpUCTpacHW y norneay OHOr WTO Kaadyjy. ¥3 70 c€ W OHW camu I
oHO wWwTo oHuM coGom Hoce yTBpljyje Ha ocHoBy HaywHux aocturHyha
nomohy Hay4HuX CpeacTasa WM nocTynada. Tako cy y rpaHuduama mo-
ryfiocTn ucHmwyueHe ©naloCTM AUYHOr, UCHYCTBEHOr W HeW3BecHor .

Manta Meapuna n Hukona Marosckn™ 3actynajy craHosuwTte aa
MaTEepPUjanHu A0Kazn Hemajy Behy AOKasHy BpPeAHOCT 04 OCTanux
Aoxa3sa.

V. Bayer” He camo pa nopwye nocrojarbe CTBAapHMX AoKasa (aa-
HAHO HE caMuxX NpeAMeTa W Tparosa HPUBUYHOr Aena), Hero cmartpa
MHAWUMjanHu AoHa3 cnabwjum poKa3oM.

Mehytum, uynam cy ce M rnacosu, KoOju cy 3say3umanu wucnpa-
BaH cras.

E. Seeling™ nuwe: ,0a npoayb/bersa HaWmMx NCUXOAOIWKUX CasHa-
wa y 19. ctonelly u y Beau c TUM OTHpuBarwa MHOrobpojHuMx uasopa
rpewaxka npu cacaywawsy, mogepum kpumuHaanctn Hao H. Gross,
Reiss, Locard v Ap., Hapouuto €y wCT4uanu BpeaHocT ,peanuja’,
AaKkne, cTBapunx jpokasa. Mehyrtum, takolje cBu ,Hemu ceBegouu aena’
MOry, NOA OKOAHOCTMMA, Aa obmaluyjy, a y MHOr“M chaydyajeBumMa croje
NPBO Ha pacnonarakby camo wckasum myau. Oapuuaree 04 OBOT AOHA3-
Hor cpepacrTsa 6mo Gm Kpaj cBakor HpusmuuHor npasocyha™.

Max Alsberg — Karl H. Niise™ npapunvo sanamajy: ,,...Buou-
MO HaKO WHAWMPEHTHW WU ANPERTHM J0KA3 CHOPO HENPUMETHO npenase
jedAan y Apyrw, na je crora npomawaj Kaja ce ropopu 0 Hauenioj
M2tbeBPEAHOCTM MHAMUMjaNHOr AO0Ka3a'', M3 yera NOrvYKkW cneau na Ta
HOHCTaTaluja BamMi M 3a Teopujy 0 NPeBaneHTHOCTW CTBApHOr Aoxasa.

Niggemeyer” nocrasma nutawe: ,Home aoxasHom cpeacrsy
TpDEDA y OKBUPY KPUBUMHOT NOCTYNHa Aatu npeeHcTeo? Mckasy cee-
AOKa, nNpu3aHawy Win CTBapHoM AoOHasy ' ? u oarosapa: ,.To ce He aa
OBAYYUTU Yy KOPUCT HUTK jEAHOr HUTU APYror AOKA3HOr CPeacTBa ca
jachum . pa” wan He'. HecnopHo je pa cy CTBapHu A0OKa3u, yonwTe-
HO, ODJesTUBHMjM OA MCHA3a cBeAOKa WK NpuaHawa. Jep, ,HeMu cee-
A0UM" YKMHA He Namy ano Cy NPaBvMAHO TymMaueHnu. Ynproc Tome ie
MOMIEMO Ce Yy HKPWUBWYHOM MNOCTYNHY HUKaaa oapehu ucKasa ceepnoua
W Npu3Hawba, jep U OHW CNyMe WucTpawmusary objeHTuBHe wncTuHe''.

%7 Teopuja cyackor RpuBmunor noerynka 3a Kpamepmny Jyrocaasujy,
Beorpag, 1933, cip. 157—158.

6% Kpuminanna TexHuka, Beorpaj, 1935, erp. 4—35.
60 Kpusuuno npoiecuo npapo, Beorpaj, 1982, crp. 186.
7 Kpunuuna noctasxa, Beurpaa, 1872, crp. 232—233.
‘1 Jyrocaosencko KpusivHO-1IpotecHo npaso 11, 3arped, 1978, crp. 17, 26
* Lehrbuch der Kriminologie, Graz, 1951, p. 200,
* Der Beweisantrag im Strafprozess, Koln—Berlin, 1956, p. 73.

. ™ Die Bedeutung der Tatortuntersuchung fiir das Strafverfahren, (Das

Kriminalpolizeiliche Ermittlungsverfahren, Wiesbaden, 1957, p. 9).
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Heinrich Henkel™ noraha edcep y rnasy: ,naBHa Tewtba HpW-
pyavHOr npasocyna mopana 6w butu ga ce 4Yysa o4 jeAHOCTaBHOCTM U
AvYHA W CTBapHa AoKasHa cpefcTBa ycrnaauw y npuknaaHy oboctpany
nonyHy'

H. H. Huelke™ nanaam pa cy ,MCKasu CBELOHa W CTBapHU A0Ha3u
v MOJEPHOM HPUMBMYHOM npasocyhy HajBamiHMje OCHOBe 3a M3Hanamie-
ibe MCcTUHe. Mcras cBegoHa M CTBapHM AOHA3 4YecTo cynpoTcTasibajy,
30 je HUXOBa cBpXa pa y3ajamMHOo chyde yTBpliuBawy ucTuHe ...
Cmrvau je aa ynpHoc CBOj MPOTUE HEra YCMEepeHO] KpUTUUU, MCHa3l

segoKka he Y HPUBMYHOM NOCTYNKY, NOCAE HA0 WU Npe, urparu 3Hauaj-
ny ynory ..." LLITo ce Ttuue cTBapHOr AoKasa ,Ha APYroj cTpaHu ce
NPUrOAHO HseroBe MoryhHoCTW mnipouersyjy’

Yan u Hapn Tletepc™ nwwe: ,CTB2pHKW A0KAa3 je ycnen ceBor objen-
TUEHOr KapakTepa CUrypHuju w noysgaHujn of cyDjeHTMBHOr nepco-
Handor gcxasa (Aoxasa wckasom)'

Teopnja objerTuBM3aumnje aAoKasa, Koja je buna WKMPOHO pacnpo-
cTpakkeHa Ha 3anasny (fOK cy ce y COBJeTCHOj KPWBUYHO-NIPOLECHO]
nutepatypu 50-ux rogmHa Ha cMeHy nojaBuna MullbeHsa, UCTO TONMHO
norpewxa, o npeumyhcTey HenocpepHGr AoKa3a Hajg wuHAuumjaniiving)
118 MOHIEe A3 U3APHKN HayuHy RPUTURY.

Hawa renepauynja, Koja je y EBponn OoMWBENa BENWKE W CeH3a-
LyoHanHe cyacHe Npouece, y Hojuma cy HeBuHe ocobe™™ ocyhene Ha
OCIIOBY HaydyHOr CTBapHOr JAoHasa, HUWje CHNOHa fa cneno Bepyje Yy
HEeNoOrpelwnMBoCcT CTBapHOr AoKaz3a, Koju On ToCore 4ak J/byACKM McKas
yuuHKuo cyBuiwHum. Haeewhemo camo jeaaH npumep 3a Hoju Oum ce
PeHno Aa ra je M3MuUCAuo nucal HpumuHanHor pomara. Y @MuHcHoj je
ursecHa rocnoha Huanuded ocyhena sbor y6uctea majie Ha apagecer
roavHa 3ateopa. Opmapu y cTtany cy Ounm WcnpeTypaHu, nocsyaa cy
Ce Hanazune HPBHE NPCHOTUHE, anu few Majie Huje HahjeH. Ocyhe-
HUua je wmaapwana 18 roavHa 3aTtsopa. JegHOM NpuianKkom cycpena je
ceojy majiy Ha yauuun. Capa je crBapHo w3Bpwwuna ydbuctBo 30or Hor
je Owuna ocyheHa, 3arywusluu cBOjy 34y W nogmykny majiy. Osa je
no crany BOwuna wuenpcrana BRACTUTY KPB WM 3aTuMm uwyesna pa bwu
Npoy3poroBana ocyny omp3HyTe Khepre.™

CTeapHuM pgoKa3m N0 MUUUBLEHY OHMX TEOpeTuyapa Hoju Harnawa-
Rajy HMXO0BY HasoAHY NpesHOCT, Kao aa rospope camu op cebe, wWTo
HaNpPOCTO HUje WUcTMHa. Y MHOrMM chaydajeBuma cyn mopa npubehu
cacnyuiakey CBEAOHA W WCNUTY OHRPKWBLEHOT Pagn WASHTU(RARALLIN
cTBapyM mau Tpara v aa Owu objacHMo Aa nu NOCTOjU HMXxoBa Be3a (M
HESHY npupoay) ca KpusudHum aenom. Mcysuiie 4ecTo ce cacnywame

Bei0Ha W BeliTadka Hao U WUCNUT OHPUB/LEHOT, jaBhajy HLO Hby4d 27
neiwmchpoBathe CTBApHOr AoKasa. Tom , HEMOM CBeAOHY' paajy byau

5 Strafverfahrensrecht, Stuttgart, Benlin, Koln, 1968, p. 198.

% Spurenkunde, Hambutz, 1977, p. 1.

77 Strafprozess, Heidelberg—Karlsruhe, 1981, p. 385.

773 YyBeHM CYACKM CAayuajeBH TnocraeqsLnx aenenmja (cyacke sabayae)

Kas wro cy adepa Rgln‘bach. acbepa Muller » apyrm cyackm npeamery yimo-
zopasajy, Yen. M. Hirschhberg, das Fehlurteil im Strafprozess, Frankfurt
au., 1962, Judex, Irrtumer des Strafjuf-.l'.w Hamburg, 1963; Dohring, op. cit.;

k. Pl_tub Fehlerquellen .
% Giinter Bauer, Grenzen und Moglichkeiten des Personal- und des
Sachbeweises, Grundlagen der Kriminalistik, Hamburg, 1968, p. 469.
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CBOjuM wu3jaBama oapehieHo anaverbe u cneuncpuyHy TemuHy. Pasma-
Tpame CTBapHOr AOKa3a no npasBuny Huje moryhe M3BPWKTU BE3 ibe-
rogor objauitaBarea 04 CTpaHe HaBeleHUX HKpuBUtiHO-NpouecHux cyb-
jenata. 3atum, Taj cTBapHW p0HKaas, HOju cam no cebu m on cebe He
FOBOPU CEBPWEHO HWlITa, Mopajy MHTepnpeTMpaTi Tysunal, Gpannten
W cya, WwTo je goaatHu moryhu mssop 3abaynpa w norpewana. Mopea
ONacHoCTH o4 norpewHe uHTepnpertaumje Ha CTBApHW J0HKas, Koju
YUCTUHY Y KPMBUYHOM NMOCTYNHYy MOGie fa oaurpa npecyady ynory,
Bpedajy jow u MHOre Apyre onacHocTu:

— 04 wuHpopmaumoHor aeduuura;

— 04 norpeuHor urcupara Ao0Kasa:

— 04 norpewHor obesbeherwa poraza:

— OA MNOrpewHor acepBuparba AoHasa:

—— Of thuHrpaiba cTBapHOr aokasza, Hoju HWje NpenosHar u yTep-
her wao nawman (cumynosax), na je Ha HeroBoM Temesby HacTana cya-
Cha 3abnypa; — cam CTBapHU O40KAa3, MaHO ayTEeHTU4YaH, Moe Butm u
OCT&TU BULIE3HAYaH:

— MHOMW CTBEpHW [OKa3W Tpame CTPYy4YHY OUEHy 0J, cTpaHe Bell-
TaKa, HOJU MOMHEe MNOrpPewnTH y Hanazy unu MUWIbLEHsY (Mnu obBema):

— Haja cyA Bpwn yeuhaj Haj CTBApHUM AOKA30M U OH MOME na
narpewn (ChnnyHo ceepony):

— YecTa je rpelka y Hen0BO/bHOM npubassbarby HOMNapaTUBHUX
HEYTPanHuX y3opaka wrto aedopmuwe cnuky o CTBapHoM poxaszy;™

—— CTBapiie Aokase He MOMEMO OABOjUTW 04 objalltbaBarba cybje-
Kata, HOju MOry Jartu HEecBECHO HEWCTUHUTU MCHa3, KOju Huje npe-
no3HaT v onTepetno je oarosapajyhu crteapuu ponas, wutn.

Cse Te onacHocTu Mopa y3€8TU y 0B3up KpuTuuka ouera noxaza,
HOja je cxBaTuna cBY penaTUBHOCT T3E. objexTusHoCTU CTBapHOr Ao-
Ha3la, anm TO HWje pasnor na ce NopuYe roNemMo 3HAYCHE TOr gouasa
M OH HE RYNTUBULUIE Hao WTOo, YOCTaNOM, TAKaB pPaznor He NocToju Hwu
3a enMUMUHNUCaKLe WKW NOAUEHUBabe NepcoHanHor AoRrasa. Mu ce cna-
HEeMO Ca cueHoM KOojy cy panu [MauTa Mapuxa 1 Hukona Matosciy =
+Y Hopuwherwy matepujantix AOKa3a y MNpaHCK jyrociOBEHCHUX Kpw-
BUYHWUX CcyRoBa HwWje ocTeBapeH notpebax Hanpepax, jep ce oHU HO-
pucre camo y 10—15% op ceux poHaza, AOK WUCTOBpEMEHO Yy caBpe-
MEHOM CBETY HOA p&3eujennx aemama 50 20 60% uymHe MaTtepujanHu
Aokasn”. MoryhHocTu KopuwTersa CTBAapHUX JlOKa3a cuIHO cy nopacne
W CTanHo ce passnjajy, anm ux Hawa cyacka npakca u“3ipaHpeaHo Mano
U peTro ynotpebmasa.

Adoian cMo ao zaumyura aa CTBapHu, baw Hao HUM Apyrn Q0Ha3w,
Hemajy yHanpes oapeheHy noKasHy cHary w aa HUWjeaHa BpCTa aoxasza
Huje HaamohHa Haa apyrom. Hana ce NOjaBe KOHTPAAMHTCPHOCTU M3-
MeRy CTBapHWX W NEpCOHANHMX AOKa3a noTpebHo je ucrpamuTy, YTBp-
AVITA 1 OTHAOHUTH HUXOBE Y3POKE, @ He WMCTULATH jenaH mnn apyrn

Hao Doy,

" B. Bomunemnh, Heyrpamun BEOMIOAPDATHBHII ¥30PLM ¥V KPHUBUYHOM I[I0-
CTYNRY 1 KpnMmuzanuceruiys, H3, 1981/10, erp. 30—48.
& Op. cit., cTp. 232.
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¥ jyrocnoBeHcrO] CYBCKOj] Npancu nocToju noTueruBaie U nsbe-
fanoiwe CTBAPHOr A0HA3a ¥ NpeTepaHo, jeAHOCTPAHO OpujeHTUCabe Ha
nepcoHaliHe [AoHa3e, WTO jé UCTO TONMHO WTEeTHO Kao u Teopuja o
npesBafeHTHOCTH cTBapHor pokasa. Osa jefHOCTPaHOCT, KOja ce Hera-
TMSHO oapamasa Ha yTephusamwe uctuHe (jep, axo bea cBefOHa 4YecTo
HE MOMIEMO HOPWCTUTWM peanHn JOoKa3, camo ca tbMMma — CBejouunma
UEeCTO HE MOMEMO YTBPAMTA WMCTWUHY!) Y KPUBUYHOM NOCTYMNRY, HUWjE
Pe3yATaT HEHOr TEOPETCHOT CTaBa HEero KOH3EepBaTMBHE Tpaguuuje,
Hana je ped4 o cTBapaky cTpaTervje AoKa3He 3rpaje. OB0O noOTUEHM-
garbe, rAenaHo COLUMjanHOMCUXONOLWHK, mnpeoudnasn w3 HeL0BO/bHE
ocnocobmeHocT (M HeEMarba BOJ/bLE 3a TO) Jla Ce KOpUcTe CTBapHu p0-
HA3W HA0 MPUPOAHOHAYYHW O0DjeHTH. BpUMMHANUCTU Cy cCe CTO rojuHa
fopunu 3a athupMmucare M MacosSHo Npoauparseé CTBapHor Aokasa Yy
HDMBWUYHM MOCTYNaK, anu cy MHOTU HpUBMYapW Kojuma HenocTaje obpa-
30Barbe U3 MPUPOAHOHAYYHE KPUMWHANUCTMHE (Y3 CyBULWIAK HPWBUYHO-
npagHe gormatukel), of TOra 3asupann, WTO 4YWHE W AaHac. Mpocro
HU3alhbe ucHA3a CBaHaHo je naswk nocao (aKo ce He cxBaTa fa cacny-
IUAH-€ Tpariu MHOra casHarba W3 NCUXOoNOoTUje WCRasa U NpUMeHy Tak-
TUUKRMX METOoJa Cacnylathba W KOHTRONe ucHa3a na fAa Ce TCH cTboph
noka3 mcrasom!), u ako ce Bpwun 0e3 naaHuparwa M NPUMEHE KPUMMK-
HanucTure. PeTRW nojeaHuum, 1oju cy 0BOM OTNOPY norywann nartu
Hery , TeopeTcky’’ dopMy, MCTULain Cy Aa CTBapHW AoHa3u Mory butu
W HPUBOTBOPEeHN (WTo je camo no cebu TayHo), ain HWUCY Hasanu Aa ce
nepcoHanHyW A0KasyW YecTo MOry Nakwe W jeJHOCTaBHUje NamHo ochop-
MWTK, a Na je HUXOBO Pa3’0THPUBAHE HYECTO TEHE Hero HoA CTBapHWUX
noxe3a (YyNprROC HOBMjUM noHyulajuma joul HWUCY pazpaljeHe curypHe
MEeToLE OTHPUBaHka Nawu), AOK jeé HpUMMUHaNUCTUKa CTBOpUNa CurypHe
MEeTo4e 3a OTHpuBaH:e N2iHHOCTM CTBapHUX AoHaza.

VI. UBNA3 U3 OUNEME: NPABWJTIAH CTPATELRW NMPUNTAS
— HOMBWHOBAH OORAS

M3 uyuTaBor Hawer wanaratha npowuanasu, CHOpPO ca NPUPOJHOM
HemuHoBHOwhy, Aa je jeanHn npaeunad cTpaTelwku npasau, npu crea-
patby AOHA3HE 3rPaje y NpPejspuByvdHOM W KPUBUYHOM TMOCTYNHY, Hap,
roa je To moryhe, Aa ce npuberde HomBGuHOBaHOM AOHAZy, HOju ce ca-
©TOj¥ Karo Of NEepcoHanHUX TAHO W 04 peanuux AcHasa, Lako of i
NOCPEesHUX TaHo W Of NocpefHkx Aoxasa. Ha Taj ce Haumd nojepunHe
gpcTe aowasa meljycobHo pmonywyjy v nposepasajy, notspllyjy nawm
onosprasajy. HomOuHOBaum [OKa3, NPUMPOAHO, BPEAW TOAKHO KOAW.O
Bamajy Herosu eneMeHTu (cactaBHe BpcTe AoKasa) na ce mopa CBara
cacTaBHa BpPCT2 AO0Kas3a HajDpu/bUBMjE WMCNUTATW 1 NpoBEpuTW, Npe
Hero wTto oHa aedwuHutueno yhe y HombuHoBaHW Joxas.

MNujanenTia CTBAPM HaC YCMEpPaBad Ha HynTubucatby HOMDUHOBA-
HOI Bb0Haza.

Baadusmup BOJIMHENHT:
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LES OBJETS REELS COMME LES PREUVES DIRECTES
DANS LA PROCEDURE PENALE

— Résumé —

En attaquant le point de vue généralement accepté quant au fond pour
la distinction des preuves directes et indirectes comme le point de wvue
tautologique, I'Ecrivain offre la solution propre, selon laquelle l'accent ne
réside pas dans le rapport direct ou indirect vers l'objet de l'argumentation,
et Il le met sur la signification de la relation qu'on établit entre la
preuve et le fait contestable. Vodineli¢ a retrouvé le critérium propre scien-
tifique pour la classification des preuves aux directes et indirectes dans
leur liaison & la notion de la version. Quand la liaison entre la preuve et le
fait contestable a un sens unique, elle ne permetl pas la possibilité de la
planification des versions, et la preuve est directe. Chez les faits liés aux
indices, leur liaison au fait contestable est multiple et il est necessaire pla-
nifier les versions et contreversions diverses.

L'Auteur, puis, expose que les objets concrets (quoique ils se mani-
festent le plus souvent comme les preuves par indices) peuvent étre aussi,
selon son critérium, les preuves directes. L'Ecrivain applique et developpe
la conception exposée du critérium pour la classification des preuves, en
formant la théorie propre sur la signification probante des empreintes des
doigts. Et, plus loin, Vodineli¢ conteste les théories égalant les preuves
réelles et les indices.

Dans le fragment suivant est exposé en détail le litige qu'on conduit
aujourd’hui sur la valeur des indices. Pendant que les uns soutiennent
Fopinion sur leur valeur diminuée, les autres prouvent que la preuve par
indices mérite plus que celle directe. L’Ecrivain est contre l'avantage de
queile que soit espéce des preuves en s'engagement pour la stratégie du
systeme des preuves et en niant aussi les théonies sur l'avantage de la
preuve téelle. Il nénote le danger de la sous-estimation et du traitement
injuste de la preuve réelle laquelle domine dans la pratique vougoslave.
L’Auteur voit l'issue en dehors de toutes ces dilemmes dans la stratégie
de la preuve cembinée, le systéeme qui se contienne de l'unité dialectique
des preuves personnelles et réelles.

o)
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NMOPOAWMYHO NMNPABO

MAJIOJIETCTBO HAO GPAYHA CMETHA*®

MuHuManHa rpanuua OpayHe 3penoCTu pasnandnTo je buna oppe-
fuBaHa HPO3 UCTOPU]Y, @ U AaHac Cy Te pasauHe youbuBe KOA nojenu-
HUX Hapopa. Taxo ce cmartpa pa npe cas3peBajy npunagHuuu Hapopa
HOjW HMUBE Y TPONCHUM HpajeBuma Hero OHUX CEBEPHUX, a y OHBUPY
jeaHor Hapoaa, Nnpe ca3peBajy OHW Y rpajy Of, OHuX Ha ceny.! C apyre
cTpaHe, npe caspesajy AeBojunue o4 Aeqaxa.

MocToju W MHAUBKMAYanHa pasnuKa, Of NMYHOCTM A0 NNHHOCTU.
JaxoHopAaBal, je unaxk mopao ga nponuiue roawHy ca HOjOM Ce& CTuhu4e
GpauHa 3penocT, Hao onwTe npasuno HOje Balu 3a CBEe W HOoje Npes-
cTaBma npesas3uiamerhbe WHAWBUAYaNHUX pasnnka qoje noctoje mely

myauma. Hawme, ca oapehjeHum yspacToMm CTuue ce bpauHa 3penoct
ipsc iure.

1. WCTOPUJAT MAJNONETCTBA HKAO BPAYHE CMETHE

Y pauum dasama passoja JbyACHOT ApyliTBa cnocobHOCT 3a NoAHO
onuiter.e je jeauHo buna MeponaBHa 3a crynake y Bbpax (ycnosHo
peueHo).”

Y crapoj [pukoj manonetHuuM HWCY MOTan Camu 3aH/byYnBaTH
Gpak, Beh je yMECTO HbMX TO YUMHWO HUXOB OTal, Hao cTapewiuHa
nopoauue.

Y pauoj ¢ha3u passoja pUMCHe uMmnepuje roguHa bpauHe 3penocTu
Huje Guna jeAUHCTBEHO oapeheHa 3a mylwHapue, geeh je 3asucuna oj
oanyse pater familias-a. OBo oapehuBarbe je u3BplIeHO HacHWje, Nnoa

* Oarosapajvhu neo, poHexne, UsMeHEH, M3 ayTopoBOT MarucTapckKor pana
Bpaune cumerwe, Dpamenor 1981, Ha Mpasuom dragynrery y Beorpany.

i TlocToju M KoHuempria o npeosnabyjyhem yruuajy reorpaccrmnx dak-
tTopa Ha pa3sBoj jeaHor Hapopa. OHa y NpPBM [AaH MCTHHE noagHefme M reo-
rpacCEKM NoJoza), Kao UMHMOLE pasroja. Knumarcku (akTopM (BHUCOKE, HHCKEe
M Ccpealhe TeMmMIepaTrype), yTudy Aa npHMrmalHMINn nojearHux Hapoaa Opme MM
criopuje caspesajy.

2 NIp A. IIpoxkon, BpayHa 3peaocT, 36opuuk IlpasHor daxynarera y 3a-
rpeby, G6p. 1, Barpet 1867, crpana 46.
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yTuuajem lMNMporynejadaua (Koju cy ce NOBOAWMAN YUYEHEM CTOUYHE LWKO-
ne) w o mn3Hocuna je 3a mywkapue 14 roguHa v HeHe (aesojuuue)
12 roguna.®

Nocne Tpupentchor cabopa (1545—1563), Gpan u GpauHu oaHoOCH
noTnani cy nNoj HapnerwrHocT upHee. [lpu Tome, nowTo je GBpaxk pobuo
rapaktep ,,Ceete TajHe’’ HKoja Tpeba pa ocTBapu MOpaiHo CaBpLUEH-
CTBO /byAMn, LPKBA NOYUHE A3 NOACTUYE paHO cTynatke y Opak pa Owu
CYNPYHRHUUK WTO Npe ,NpUCTynuiu CBOM MOpPajHOM ycaspuiaBary' .t

CpentbOBEHOBHO CMNPCHO LUPHBEHO nMpaso je nponucusano 3a
MylwHapue 15 roauHa, a 3a mieHe 12 roamMHa, Hao HajHUHKW y3pacT 3a
cTynaihe y Opas.

Y Hemauko] uapesuHu rpaHutia je buna 20 roamHa 3a MmywHapue
M 16 roauHa 3a HeHe.

AycTpujchn rpahaHcku 3anonuk npeagsuha 14 roguHa 3a oba nona,
no# Cpncru rpahaHcku 3akorur y nap. 69(6) pasauuuto oapehyje ose
roAMHE 3a MYLWKapue M 3a Hede. 3a npee, OpayHa 3penocT ce ctuue
ca 17 roamHa, a 3a gpyre ca 15, ca moryhHowhy cHuiera 0Be rpaHu-
e, 1 To 4o 15. roagnHe 2a mywHapue v 4o 13. rosuHe 3a HeHe, bpauHa
npasuna cpricke npasocnasHe upHBe oapehnyjy 18 roguHa 3a Mmywsap-
usz 1 16 roguHa 3a HeHe.

OapeljnBar-em OBavo HWCHe rpaHuue bOpauyHe 3penocTW Yy MNpPOLL-
NOCTH, BUWE Ce BOAMAO payvyyHa © PasHUM EHOHOMCHUM W BEpPCHUM
paszno3uma, a Mame 0 eyreHUMUHUM W MeAuUMHCKUM pasfiosuma. Ouyur
NpUMep 3a 0BO NpyHa WepujaTtckio npaeo. Y wemy ce Bpauda 3penocT
cTuue ca 15 roguHa, 3a oba nona, ¢ TMM da ce gonywTa AMcred3auuja
Ao 12, roguHe 3a MywRapue n 9. roanke 3a eHe. Osanas 6pak y ume
ManofeTHMKa MOIMKM CY 3ar/byduBaT U IEWXOBU CPOAHUUN, YECTO pY-
HoeoheHn nHTepecuma WwWMpe noposULe.

2. YINOPEAHO-NMPARHW TNPErNEL MANOAETCTBA
HAO GPAYHE CMETHSE

M panac ce uvecTto, npu nNomuibaky DpauyHe 3penocTu, BUlIE UMa
Yy BUAY TenecHa 3penocT, a mare rncuxuuka v coumjanua. dawne, cno-
cobrocT 3a nonHo onwTerwe (opHoc) u pahare je y npsom nnauy, foK
Ce 0 HeHo] Dpa4yHO] 3pPenocTu Hoja yribydyje, nopes (U3UUHE, W NCU-
XWUKY 3pPenocT He BOAW AOBO/LHO pPayvyHa.

Tako npaBa Hekux ApHiaea HWM AaHAc HUCY MHOTO OAMAKIA Of
oBanBor oapeljMBaiba rpaHWuHux roguHa notpebHux 3a Opan. Y CA/,
Apwace Hewtarw, Hbyjops, Terkcac n Ytax ogpefjyjy osy rpanunuy ca
15 roauna 3a mywnrapue v 14 rogumua 3a mede. Ha uctu Haumn nocrtyna
u Hanorcro npaso (Codex iuris canonici — canon 1067, naparpad 1).
Mpenopyuyje ce, unak, oaspahatbe omnasuHe oA cenanarba Gpara npe
ycbuuajennx roauna y semmm (cancn, 1067. nap. 2). Y osy rpyny cna-
najy jow w bonuswuja, JymnHa Haponuna w [MencunBauwuja.

3 Gai. 1, 196 — nasox np B. Eisnera u np M. Xopsara, Pumcko npaso,
3arpeb 1948, crpama 126.

4 Tpomaku Cepruje, Xpmuhancka dunosochuja Gpaka, Beorpang 1934,
Hasox ap M. Mwuruha, Bpauna cnocobuocr, 36opauk pajgosa llpaBHor caxyn-
Tera y Huury, Hinn 1962, crpana 87.
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Hexne sem/se cy Yy OAHOCY Ha padHuju nepuog, CBOr pasBoja no-
aurne rpaduuy OpavHe 3penoctn Takofie Ha 16 rognHa 3a MyWwHapue u
14 ropuua 3a wmeHne. To cy: Aprentuna, Wrannja, Mercuro, a y CAL,
Nieju n BepmoHT.

Y cenany ca yaorom Mywkapua kao weda nopoauue, Hexe cy
3eM/be NOBUCUNE TpaHuuy OpayHe 3penocTn y nornefy kux.”

Pacnapom nartpujapxanHe nopoguue v emMaHunauujoMm eHe vy
ApywTey, bpax cee puwe noctaje bpura camux BpauHux Apyrosa, Koju
ce ocnobalajy TyTopcTBa cBOjMX poauteba W Apyrux cpoiHwusa. 36or
ceBera osora busno je noTpebHo peanunje oapenyitu roauHe OpauHe
apenoctu. WictoBpeMmeHo, npoayasarbe obasesHor wHonoBaka M jow
MHOIWM APYrn pasnosn takohe cy umanu 3a nocnepuly noausarke rpa-
Huie BpauHe 3penocT.

Tako cy LUeajuapcra u Hopeelika npegsuaene noctusare Gpaune
spenoctu y 20. roguHn 3a mywHapue w 18. roguHu 3a eHe,' a [au-
cHa, WMcnang w Leepcka y 21. n 18, roguHu.” HewWwTo HWMY rpaHuuy
3axTeBajy (ppaHuycko u Benrujcko npaso, 18 roauHa 3a mylwRapue w
15 roauHa 3a HieHe.®

Hao wro ce Buau, HaBeaeHe 3emibe npenasuhajy pasnuuuty Opau-
HY 3pPEeNocT 3a MyuwHapue u wmeHe. PetHe cy 3emme rae je oeo oapehu-
Barke W3BPLUIEHO WCTOoBEeTHO 3a 0Da nona. lpumep 3a oso cy Enrnecka®
m Hosu 3enaHpn, Heje nponucyjy 16 roauHa 3a cba nona, Kao roguHy
cTuuarka DpauHe 3penocTu.

Y couumjanucTUUKUM 3emM/bama OpayHa 2PeNccT CTUYEe Ce ca MNYHOo-
NEeTCTBCM, YrilaBHOM, UCTOBPEMEHO W 22 MYLWIHKapLe W 3& HeHe.

bBpauHa apencct cTtuye ce Ttako ca 18 roauna y CCCP-y,'* YCP,"
JAP Hemauncj,' byrapckoj.'” Paznuumty Opauny 3spenoct npeasuhajy
no/bCHM 3ancH 0 Nopoawuu v crtapate/mncTay on 1964. roauHe, y una-
Hy 10. 1 pymyHcuu Hoaenc o nopoaviuw.'' Tpema NoO/bCHOM 3aHOHY
MyuiHapum Mory ctynutu y 6pak ca HaspweHom 21. roaMHOM HMBOTA,
a dvieHe ca 18 roguHa. Y pyMyHCHCM 3aKOHY Te rogune cy oapehene
ca 18 roanHa 3a mywHapue v 16 3a wene. [lakne, on cBUX couujanuc-
TUMHKMX 3eMa/ba jedWHO Yy OBa ABa ciaydaja Hema chnararha roguHa ny-
HONETCTBa ca roguHama 0OpauHe 3penocTu.

5 TIpumep 3a oso npymajy HI3-naparpad 1303, Aycrpujckn Bpaunn 3a-
Ko, o 1938. r. ca mameHama on 1946, roande, Koja npepBubajy 3a Mymkapie
21. rogmHEy ®u 3a Xene 16 roamua. [Iyvonercrso 3a oba nmona HacTyna ca
21, TOOMHOM.

6 IIIel's oxn 1907, (art. 96) u Hopeemrky 3aK0oH 0 CKIaANamLy I paspeina-
Bamy Opaxa om 1918. r. ¥y cruamsammin og 28. VII 1949, r.

T JMadckl 28KO0H O CKIanmaky M pas’peuraBaky bGpaka v oTHam3aimMjin muid
1956. (map. 6); 3a Mcenawng, 3akodH © CHKIanawmksy M pa3soay Opaka om 1921,
(rrap. 7); IIeegckn 3awodH o Opaxky oxa 1820, r. {(nap. 1).

8 pannyexu CC, art. 144 n Genrujern CC, art. 144,

¥ 3a Eurmecky Bpagnm 3akod u3 1929, romuHe.

1 Ocnosu zaxkouopgaBcrea CCCP 1 capesuux penybimMKa 0 Dpaky M nopo-
mumips, on 1968, r., un. 10. u3pame MHCTUTYTA 38 YIOODEAHO NIpaBo, cepuja E —
op. 51, Hajuosujr 3akoHM M3 mopoauyHOr npasa, Beorpan 1969,

1l Bakonr o nopoauit YCP ox 1964, r., um 13. MuerdTyT 3a YnopejHo
npaeo, cepuja E — 6p. 38, Beorpan 1964.

12 Kogexe o nopomuigm HIP, ox 20. XII 1965, um 5, cr. 4.

13 TTopoamunm konexce Byrapcke, uia. 8. (1968. romuua).

11 JIpema, BemakoBa—Bopomxeikuy, CemejHoe npapo COnMjalIMCTHUECKMX
crpan, Mockea 1979. r. crpana 226.




LLvo ce tuue sanagHux (HanuTanucTuukkx) semasma, BpauHa 3pe-
JIOCT c&é no npaswiy He noknana ca NyHONeTCTBOM.

3. MANTONETCTBO HAO GBPAYHA CMETHA
MO HALLEM TPABY

Hao wro je peueHo, y Hawem npasy Gpauna 3penocT je w3jenHa-
YE€Ha ca NyHONeTcTBOM W ucTeoBeTHa 3a oba nona.

Mponucyjyhin 18 roanHa, kao poba ctuuarwa GpauHe 3penoctu 3a
oba nona, Haw 3aHoHOAaBall, je AOCNOBHO CNPOBEO YCTABHO Hauyeno
PaBHONPaBHOCTU MylHapua u Mene. Ycras CAHOPJ y unany 154. Hame:
o1 pahaHn cy jeaHakn y npaBuma m ayHiHOCTMMa De3s 06aupa Ha Hauuo-
HanHocT, pacy, non (noasykao 3. M), jeswu, Bepoucnosect, obpazo-
Barbe Wan ApYWTBEHM nonowaj’. Ciuve ce yTucak ga Haw 3aKOHOMA-
Bal, Huje AOBO/BHO BOLMO pa4yHa O TOPe NOMEHYTUM YWHbeHWLama.
MowTyjyhin osy Guonowry pasnury nsmely mywrxapua u meHe, Ha Taj
HauuH WTo On nNponucao Buwy roauHy GpayHe 3penocTu 3a MYLHapue,
3aroHopAaBay, Ou caMo AONPWMHEO HMXOBC] paBHonpasBHocTW. ponucu-
Batben oOBaHBe rpaHuue Opaude 3spesioctuw (uctoBeTHo 3a oba nona)
Mi€H4a je CTaB/beHa y HepaBHONpaeaH nonoaj jep joj je ony3eta jegHa
~NpuBuneruja’ op npupoae aarta.

Oapehyjyhu 18 roauna, Hao noba CThuarba DpadHe 3penocTy,
poCuja ce yTucak ja je 3anoHOopaBall OMO BULLe pyroBofleH TenecHum
caspeBak-eM JIMHHGCTU Koja je BuA/buBa 32 oKonuHy. Mowaa 6u 6uno
nobpo noanhu potby rpaHuMuy 3a cHianame Opaxa, Kako 64 TumMe Buno
obyxsaheHo ncuxuuKo M coumjanHo cazpeBarbe nuyHoctu. [awune,
A0bpo Bu 6uno Ty rpaHuuy oapeantu ca 18 roguna 3a sede u 20 ro-
Aura 3a mywhapue.'” OBO TMM fnpe WTO NOCTOjU MULLbEIbE Aa Ce ca-
3peBatbe ocoDa MEHCKOr nona Npoaysaega cse no 22. roiMHe HuBOTa
OAHOCHO KoA MYyLHapaua no 25. rogune.'t

4. OCNOBOBEHE (OUCNEH3AUWMIA) OO BPAYHE
CMETHE MAJIONIETCTBA

Beavku Opoj semama, narko oapehyje roAuHY ca HOJOM ce cTuue
Gpauxa spenoct, gonywTa y oapeheHUM CryuyajeBuMa U HEHO CHUMKe-
e, no oapehene rpannue. OBa moryhHOCT Huje jeauHo npeasuliena
Yy OHUM 3eM/bama A€ je Ta rpaduua CTBapHO HWCKO NOCTaB/beHa, ca
12 wam 14 rogmHa wusoTa. Crnanawe Gpana op CTpaHe nuua Hoja
mMajy marbe of MOMEHYTUX FrOAMHA, 3HAYUAD Bu HENOWTOBae, HONNKO
TONUKO, DMONOWHKMX 3aHOHA PazBUTHA jeAHEe NUYHOCTU.

Hossony 3a pavuje crynawe y BGpan Dajy, yrnaBHOM, CYACKMU Op-
raHu. Y Hewvm 3aHOHOAaBCTBUMA, Kao vy thpaHuycrom,'” 0BO npaso je
WCHJLYUMBO pe3epBucaHo 3a wedha fpHiage.

13 3a oso ce 3amarana u np A. TIpoxgomn, Bpa4una spenocr, 36opunk IIpap-
Hor chaxynrera y 3arpeby, 6p. 1, 3arped 1967, crpama 55.

1 Jp A. Muprosuh, Ilrernocr pamiix bpawxoea, Beorpaz 1958, rommmua.

7 ®pannyckn CC, art. 145 i 164, npema J. Carbonnier, Droit civil, tome
premier, Panis 1967, crp. 314.
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Behuna 3anoHoOMaBcTaBa y CBeTy npeaeuha uspasare ao3sone
3a paumje ctynarbe y Opan, y3 pasarbe WUporor oenawherma Haanem-
HUM opraHuma ga ueHehn ceakum cayuaj oany4ve O OBOME. YriasHOM
cy npessuheHu BarHM W ONpasBAaHn pa3noswn 3a faBakbe OBe J03BONE,
hao wTo To cToju y npaBy Anbanuje, Xonanauje, Mexcura, benruje,
bpanuycue (art. 145. CC). Cnnuno npeasuhajy n Hexa ucrouHoesporn-
CHa 3akoHopapcTBAa.'®

Herne zemme npeasuiajy wapasarbe 0Be A03BOJIE CaMO Y yHanpej
Tautio oapefedum cryuajesuma, Kao WTO CY rpasuiHOCT ManoneTHuue
unu pa je aere eeh poheno. Oearo npeasuhijajy y CALL, apmase ®Pno-
puna, Heuwtarku u Bupuuruja. C gpyre cTtpase M3BecHa 3aHOHOAABCTBa
12 TPaMe MCNYyHEee HEeHUX NPeTXoAHKuX YC/ioBa 3a haBatkbe OBe N03BO-
ne {®Dwuncua, Wcnana, Hopeewra, a y CALL, Mucucunn, Hesana, Hosn
NieitcuKo).

Y 3emmsamMa ca narpujapxanHum cUcTeMecM, Hao wio je bonueuja,
oBo opobpere pajy poauTEmLM, Na WU nocne MNyHoNercrBa HUXoBe
neue.'®* ¥ osom npaey DpadHa 3penoct ce cTtuve ca 14. n 12. roamHoMm,
a nyHoneTcTBo HacTyna ca 21. roaudom (3a obBa nona). lNpucrtanax
poanTemsa je notpeban cee po 23. roanHe wkhepku n 25. roanHe CuHy.
Cnuuan cuctem opobperwa noctojao je pavuje u no Cr3-y, y unany
9(6), rae je opcbperbe masao oOTal, OAHOCHO MajHa, YKONUKO oTal
Huje Guo y musoTy. HaBeperno opobperwe ce Tpawuno 36or Henoce-
AOBoHAa NOCNoBHE CNoCoBHOCTWM Ha CcTPaHW ManoneTHUHa.

Y counjanucTUYKUM 2emMbamMa MNpUCTaHaHk PoauTe/ba Ce He Tpamw.

Oactynase 04 nponuvcaHux roauvHa OpauHe 3penocTv, A03BOMba-
EaHeM paHujer san/byyerba Opara, pasnuuuTo je BPEeMEeHCHWU perynu-
caHo. YrnapHom, OHO M3HOCKW ORO aABe roawue (y byrapcroj u Yexocno-
Bauroj), a y Mo/mCHO] TPU roguHE 3a MylHapue v ABe 3a HeHe (Mory
npema Tome ctynutu y Opak ca 18 u 16 roguua).*® ¥ CCCP, OcHoBu
sanoHo4aBCTRA . . ., NPONUCYjy Aa caBe3ne aApwiase (penybaure) mory
npefBuaETH CHWIHEHe rpaHuue bpauHe 3penocTt y CBOjMM 3aKOHUMA
HajBuWe 3a jeaHy roauHy opn rnponucade. Behuna penybnunsa je ucHo-
puctuna oso npaeo aajyhn onodperbe 3a paHuje cTynare y bpak camo
y W3y3eTHum cnyuajeBuma. Joasony pnajy pejoHcHu (rpasceu) HOMM-
Tetu Cosjeta Hapoauux aenytata. Hexe on penybnuna cy oBY rpaHuly
cHU3uNe camo 3a eHe (YCCP u Yabenucrtan) 3a jeany roauHy (Ha 17).
N y Pymyruju je npeasruheHo oBO OACTYyTathe camo 32 HeHe, 3a jeany
roamHy (3Hauu Ha 15 roauHa). [lpyre cosjetcke penybauie, Hao
ECCP, AzepbGejyaH, Typimenuja, npeasusene cy oy moryhuoct u
3a MywHapue.®

Haw 6wumewun OcHOBHWM 3aKoH o Bpary, y unany 23, npeasuhao je
moryhHocT aucneHsauuje of osBe Opadiie cmeTwhe. M3 onpaBpaHux
pasnora MOrao je HaalerHW OMWTUHCHU Ccyl Y BaHMapHUYHOM Mo-

18 Tarxo nomeHyTr 3akon YCP, kame: ,Cyl MOMe M3 BaxKHHMX pa3snora
AO3BOMMTH SaK/by4HeHe Opaka MaJoleTHHMKa, Koju je crapujin on 16 romiHa
(a1. 13. cr. 1). ¥V noMeHYTOM MNOBCKOM zamoHy (vMn. 10), mo3eosa ce jgaje .13
onpapJaHux pasziora’, a jaje je crapaTeibCKir Cyj1. ¥ MCTOM YJIAily Ce 3axTe-
Ba ga je Dpak ¥y HMHTepecy MOpoJAMIEe M 3ajexHHLe.

19 TIpema ap A. IIpokon, BpayHa crocoGHCCT, HaBeAeHHM “JaHak. ¢Tp. 5l.

20 PaHnje IMUTHPAHM MNOBLCKM 3aKOoH, ua. 10. 1 wenrkm, 4€a. 13.

21 JIpema B. C. Tagepocjany, CoBerckaja cemja M COLMjaJHMCTHYECKOe
npaso, Mockpea 1979. rogmsa, crpasda 5l
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CTynxy pati [O3BONY 3a CTynarbe y Opak v npe HaBplueHux roamHa
3a cTuuare DpauyHe 3penocTu, Tj. Npe HaBpleHux 18 roauHa MMBOTA.
Ocaj 3akoH, MehyTUM, HKje N3PUYNTO OAPENNO HAJMUHUMANHU]Y rpaHuLy
3a cTynarse y OpaH, WTO je y npakcu JOBOAMNO AO TOra Za je oBaKBa
Ao3BOna jJaBaHa v auuuma mnahum og 14 roguHa. Bpxosuu cyp Jyro-
chaBuje je MHTEPBEHMCAO M Ha ONWTOoj ceanuum 22. matpa 1949. ro-
Auie* LOHEeOo je YNYTCTBO, f10 HOME CY Te, HajHUMe, roguHe oapehene
ca 14 ropuHa 3a oba nona.

OBy munumanHy rpasnuy sa ctynawe y 6pak He oapelyje paHac
HU 3akoH 0 Gpaky WM nopoanuHuM ogHocuma CP Cnosenuje, anum ce
cMaTtpa ja Hwje HuHa opn rogumHa npeaBuheHux y HaBeaeHoMm ynyT-
cTBy.*® HapakTepucTuka OBOr 3aHOHa je jow W Ta WTO ce HKao jeanHo
Haaneman 3a u3jasarbe O0B€ po03sone oapehyyje opranH crynwtuHe
ONuITUHE HaaNewaH 3a MNOCNOBEe couujanHe sawTuTe.

Aducnensaumnjy npeasuha n 3anoH o Gpaky n nopoaWYHUM OOHO-
ciuma CP CpOwuje, y unany 49. cT. 2, KA0 U 3aKOHWU APYrUX penybnuka
W nokpajuHa.®® CBW OHM, HAOD MUHWMANHY FOAMHY 3a CTynarbe y Bpak
onpehyjy 16 roanHa v Mcnog e ce HU Y HOM cnyuajy Hehe no380aUTH
2cHpyvyerse bpaka.*”

5. MOCTYNAK U3LOABAHA OO3BOME 3A MPEBPEMEHO
CTYTNAHE ¥ BPAK

bpaHl, Hao npaBHW aKT, CTPOro je BesaH 3a AUYHOCT BpauHux apy-
roea, na je u npaBo Ha nojHowere Monbe 3a paHuje 3acHUBare Opana
WCH/bYYMBO MOBEPEHO AuuMMa Koja rene craonutn BGpaw.?®

Mo npujemy monGe, on crpane ManofeTHWHa, Ccya je AayaH,
YrRaBHOM, Aa cachayuwa: a) MoAvoua — noaHocuoua 3axTesa, b) Hhero-
BE poauTe/e, OAHOCHO cTaparte/ba, B) Aa 3aTpariM MULLLEHE opraHa
cTaparte/bCTBa, ) Aa WMCMUTa CBE OHONHOCTU cny4yaja. [lpema Tome,
AO3BONa 3a paHumje cTynarse y Opal HUKaga ce He cMe fAasartu

# ¥Yoyrereo CV 165/49-36. 1 Op. IX, ofjarmeno y ,HapoiHoMm npaBHUEY,
6p. 2—3/49, cTp. 105—112. IlponmMc Ha OCHOBY KOTa j€ HOHETO YII¥yTCTBO BWIIIE
He BaKH, ajgn Ce M3HeTH CTAaBOBM KOPMCTe M AaHac y npakciH. Jozpona ce gaje:
1. ago je MaNoONMEeTHUK AOCTUrad TEeNecHY M AYVUIeBHY 3pejocT, U 2. na mnocrtoje
OITpaBaHM Pa3lo3M 3a JaBalke J03BoJe.

3 Ip M. Muruh cmartpa ja je Hajuuzga rommHa ¥ chaoBeHadKOM MpaBy
3a cTuname OpadyHe spenmoctn ogpebena ca 15, rommHOM, C© ob3upoM Ha nopeny
MAanoleTHMKa y OBOM 3axonoaascTBy (IopoauunHo mnpaso vy CDPJ, Beorpan
1980,, ctpana 134).

*# Ha mopapyujy CP Cpb6uje mmax je 6 ManoJieTHMIia, Mcernon 15 roamua,
3ARJbYHILUIO Opak, npeMjia TO 3aK0H He J03BojLaBsa jomx om 1975. ronume, HHU ¥3
AOSBOJNy cyzna. Ilpema cTaTHMCTHMYMEOM TOAMINN-AKy Jyrociaasuije, Beorpang 1979.
roauHe, cTp. 422. (maBeaeHo npema ap M. Ammmamh u ap A. B. — Muxanosuh,
IMopoauuno npaeo, 3arpef 1980, crpana 34 u 35.

25 Taro npepgemuba um. 34. ¢r. 3. 3BIIO CP Xpearcke, uj. 49. ct. 2. 3BIIO
CP Cpbnje, un. 13 cr. 3. 3B CP 1I. Tope, un. 9. 3B CAII Kocosa, 41 16. cT. 3.
3B CAII Bojsomuue, umn. 39. ecr. 2. TI3 CP Bocre u Xepuerosuie.

26 CynpoTHO MHMILLEeHRe mMMa BaJleHTH Boye, Hekn npobaemu v ges3u
AO3BOJIE 3a CTymamse y Opak m3 unaHa 23. O3B-a, ,IlpaBEm *kMBOT“, 6Gp. 2—3/
1954. On cmaTpa ga oOBO mpapo Tpeba gatH ¥ poAUTEIEMMA MAaNOJeTHHKA
(cTpara 30).
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ayToOMaTtcHu, u4aM HEeHo noaHece monby, seh ona mopa butun pesynarar
CTEAPHOr Hanopa cyha na carfega ciaydaj y HberoBoj UWENOHYNHGCTU.

Cacniyiuatbe ManonetHuxia tpeba obasuth y BUAY Pasroeopa Hoju
rpeba aa omoryhun cyay ynos3HaBakhe€ HEroce NMYHOCTWM U CTeneHa He-
roge ncuxuuke u dusumuke 3spenoctu. Hajbosme je apa Taj pasrosop
Oyoe Hese3aH y3 AOCTa CTpPn/bewa i pasymeBawa 0f CTpaHe cyga.
MorpebHo je ycTalioBUTM Aa NKU ManoNeTHWH cxBara CBY 03buisHocCT
aKkTa Hoju npenyskma, Kao W YTBPAMTK HHEroBe MOTWBE 3a paHuje
ctynare y 6Gpax. Ca oBuM y Be3u je uonutmeawke cnoboaHe Bomwe
ManoneTHuHa, Tj. yTephuBarke nocTojarka EBEeHTYanHor npuTUCKa ca
CTpaHe, HNP. OJf poAuTe/ba. YTBPAMBIUM MOTUBE 3a paHuje CcTynare
y Epak cypn ponazm L0 ca3Harkka O OnNpaBAaHOCTW pasfiora Hoje HaBoau
ManofneTHWs, oJ uera, y Hpajhem WUCXOAY WM 3aBUCU HEeroBa ognyka.

Buewu 3aroH o Opary CP Cpbuje, Hao H#Y NO3UTUBHW 3aHOHMU
CP Xpeatcee, CP UpHne Tope, CP Maneponuje, CP CnoseHuje wu
CAll Hocoea, He npeasuBajy u3puunuto pa je notpebHo cacnywaru
n apyror bpadyHor ppyra, ca HOjUM ManoneTHud Hamepasa CHAONUTH
Gpan. Meliytum, cyn cBasako uma U oso osnawhewe Gyayhu na je
AYHAaH MenuTati M CBe OHOMHOCTW chy4yaja Koje cy 2HavajHe 3a 4o-
HOWEeHe OAJIYHE, Y HOoje DU cBakako crnajgano u NOMEHYTO cacnyuwarhe
Apyror BpavHor apyra.

HajHoBuju 3akoH o 6pary u nopoauuHum opgHocuma CP Cpbuje
(un 49. cv. 3), MNopoauunn 3avon CP bocHe u XepuerosuHe (un. 39,
cT. 3) v 3anon o bpany CAIl BoiBogune (4n. 16. c1. 3), u3pUuUTO
npegeuhajy na he ce y nocrynry u3nagairsa A03BOJME 3a NPEBPEMEHOD
cTynarse y bpar cacnywartu v 6yayhu Opaunu apyr manonetHura. OBo
je cBarako Dosbe pellerwe 04 NPETXOAHCT jep 3Hauu jefHy obaBesy
2a cyn Ana oBO cacnywarse yeBer obasu. [lpuankom oBor cacnywuamsa
cyn Tpeba pa NpoHWKHE Yy CTBapHe MOTUBE CHAanawka OBaKBor CpaHa,
HAO M Ja YTBPAWM HBanurete oBe NMMUYHOCTWY, a cBe Yy uumby yrephusama
CTB2PHOr WMHTEpeca ManoheTHWUHA.

Mpema jeqHoOM MUWLEHY cya je oenawheH ga ueHW U |, NpUHNaa-
HocT Dyayher BpauHor apyra manofetHnHa.®” Tako, YRONMKO Cyh OUueHu
Aa ce pariu 0o ocobDWM CHAOHO] BpuUlery HPUBUUHMX Jena u APYyrom
nepujasTHoOM nodawakwy (Koje Huje OBpadda cmeTal, npema 0BOM
MUWbEHY, cya Ou morao oabutu 3arsyuerse oBaHvsor bpana. C oban-
poM na ce paan o ocobu Hoja jow Huje naepwuna 18 roauHa, u Kcja,
npema TOME, joll HWje AOBO/BLHO cnocobHa pa camecTanHo gena, To
M CyA CHOCM OATOBOPHOCT 3a 3aKhbyuer.e oBaKksor Gpana. Cmartpamo
aGbor Tora pa cya npaBuAHO NOCTyna Had BOAWM pauyHa W O OBOj
OHONHOCTK.

MorpebHo je cacaywatu v poautTe/se ManonetrHe ocobe jep ce
npeTnocTae/ea Aa OHW Hajbo/be no3Hajy CBCjy feuy M Aa MM Hene
camo pobpo. Hapasno, poauTemyu Cy 4HEcTO NOA yTuuajem Tpasuuuvje
M CTOra MOTry WMHCUCTMPaTM Aa HUX0Ba mManonetHa aeua ctyne y Opas
npe HaepuweHux roauHa OpauyHe 3penocTtu, cmaTtpajyhu pa 1O HacHwuje
HEe MOry yuuHutu jep he no HpuTepujymmuma cpeiuHe ,npecrtapetu’
3a 1o. OBO ce& HapouuTO oAHOCU Ha ucTovHe Kpajese CpOwje, rpe je
nojaga manonetHuurkx OpanoBa uecta. CHnanarbe Takeux Opaxosa

27 Op A. Ipoxron, Komentap OcuesHom 3axoHyY 0 Opaxy, 3arpeb 1969,
cTpaHa 121,
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je, y CTBApHOCTW, BEOMa YecTo MOTUBMCaHO Npubae/barbeM matepujan-
Hux pobapa, ,,Mupasa’, Koju jow YyBeH HechopManHo eraucTupa y ceo-
CHuM cpeauHama, gosohjewssm HOBe papHe cHare, w cn.™

C apyre cTpaHe, NpOTUB/bEHE pOoAuTe/ba, YCMEPEHO Ha TO Aa ce
crnpeyMm 3aHbyuerse oBaKkBor Opaxa, Takohe Huje oanyuyjyhe npwm
u3paparby A03BONAE Of, CTpaHe cyja, NoWTo OH, Kako je Beh pedeHo,
UeHr M cBe Apyre oKonHoctu. Muwmere poautesa MOe, OBAeE, uma-
M camo ,,HOHCYATaTUBHW HapaHTep' .**

Cyn MOme cacnywatu camo JeAHOr poauTe/ba, YHOAWMKO Apyru
HUje MUB WAKW je AuWeH poauTesbcHor npasa. AHO ce paan O YCBO-
jenom pertety, cacnywahe ce camo theros yceojunauy. Osum cacnyuua-
HEM CYA CTUYE YBUA Y NOPoAnYHY cUTyauujy ManonetHusa u y uarne-
je na ManoneTtHWHoBu wHTepecu byay Goke wunu nowwuje 3awTuheHwn.®

3anonu CP Xpeatcue (3bIMO, un. 34. c1. 4), CP buX (I3, un. 39.
ct. 3), CP Cpbuje (3BMO, un. 49. ct. 3), CAIll Hocosa (3b, ua. 9.
ct. 3), CAIll Bojeoawne (3b, un. 16. cTt. 3), npeasubajy aa he cyn
HOju U3pjaje [DO3BONY 3a paHuje cTynamwe y Dpak yBex NpeTxoiHo Tpa-
HINTKM MULLBLEeHse opraHa crTapartemcTtsa. CmaTtpamo fa je HasessHa
orpenba Bpao 3HavajHa jep Ko uHrepecw manosieTHUHa Ha oBaj Hauud
BuTn jow Bosbe sawTuheHu, a WTO je HoA OBaKBOr peryauncara v Buo
ccHoBHM unmb. C obanpom ga y opraHy crapate/bcTBa paan 4uTaB TUM
cTpyurbara (ncuxonora, couwonora, nenarora) 1o je werosa Moryh-
HOCT carnegaBarba cuTyauumje, HapoduuTo yTephAuBarke onpaBAaHOCTM
pasziaora 3a paHuje ctynarbe y 6Gpan, Beha.

PenoBHa je nojaBa ga mManonetHUUW, NPe MCcTUuaka CBOr 3axTesa
24 pAaHWje cTynatbe y Opax, crynajy y WHTUMHE OAHOCE W 3acHuBajy
panbpauny 3ajegHuuy. Bpno uecTto y TawBoj 3ajeaHuumn eeh cy v peua
poliena. CBe OBe UYMHEHUUE WKCTUYY Ce Nnpea CyAOM Hao 3Ha4vajHe vy
nounor naBarba A02BONE W CTaB/bajy cyn NOTOBO Npej CBPLUEH YUH.
MojeanHn ayTopyu McTUYy Aa je TpyaHoha manoneTHuue Q0OBOJ/baH pas-
nor 3a paeawke nos3sone® To 6w Buno y uvHTepecy mManofieTHUUe, na
M HEHOr geTtera, Hoje bBu tume noctano bpauno. bea obGaupa Ha chop-
ManHy jeaHanoct Opaudre u BaHbGpauHe jeue y Hawewm npasy, dan-
TUuKK, 360r occTartaka naTpujaxanHux cxBatarwa y oB0oj obnactu, Hbu-
X0B ronoiaj He Bu DMO MNOBOJLAH.

Mnau, He Tpeba oBy Apo3Bony ApaBaTu no cBary ueHy. Mopa ce
uMaTH y BMAY AYropovyHW nHTepec manonetHux ocoba, a He camo Tpe-
HyTHI. ,,CnawaBaie’ Yy TPEHYTHO] CUTyauuju MOMEe umaTtv HacHuje
nanexkocemHe W Tewke nocneauue. OBae MUCNUMMO, nNpe cBera, Ha
npocrenllle eKOHOMCKE W couujanHe npupoae, a v cam OrfcTaHald TaHBe
3ajegHuue je nop Benikum 3Hakom nutawa. [pu cBemy oBome, no-
HOBO Harfpawiagamo, WMHTepec malhoneTHe ocobe mopa BUTM Yy NPBOM

28 O opome je gapoumto mmcao ap N, Kypayauja, Majgonerumuku Dpa-
woey, Conuonormja, Beorpapm 1965. rommaa.

% Yz npecyae Oxpy:xHor cyaa v Kparyjeeny, I':x. 388/78, on 24. debpya-
pa 1978. roguue.

30 NMp M. Anpaunh 1 gap A, B. Muxamosuh, HaBejaeHo Aeso, cTp. 33.

31 Takgo ap A. IIpoxon, Komenrap OcHOBHOM 3aKOHY o Opaky, HaBeIeHO
neno, crp. 118, a cauano u oap M. Kypaymija, Heeazkuocr Dpaxa, QoK. gucep-
rawyta, Beorpax 1965, crpana 51. Mcroepemeno 3aron o 6paky CP Maxeno-
Higie (un. 42) npeneuba ga vehe gohm no mommurera bpaxa MaJOJNeTHHMIE AKO
je ocrana OpeMeHmTa,
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nnany. Jep, y cywTtuhHu, GpakoBu ManoneTtHWKa cy ApPYyWTBEHO HEemno-
MemHe nojase, any cy obuyaju v 42)i0BAHke PasHnX HMBOTHUMX cuTya-
LUuja 4ecTo jaun of 3akoHa. TuMe W70 M3Yy3eTHO [onylwTa manonet-
Hu4Ke OpaxoBe He Momemo pelin ja ApywTBO Ha wkx raena bnaro-
HaknoHo, Beh camMo TeKu cTasuTu WX NOg CBOjy HOHTpony, ako Beh
mMopa Ao Hux pohin.

OnwTtuHcku cyp he, nawkne, y sannapHu4HOM TMOCTYiHKY, Ha OCHOBY
NPURYNI/LEHUX [A0Kas3a, AOHETV MNO3UTUBHY WAW HETataBHY OANYRY.
Opbauymnsare monbe manoneTHuHa 023 NPETXOAHOr WCMUTHBAMbA CBUX
oMONHOCTU cny4daja umano By Hao nochenuuy nosehawe Opoja Baw-
PpauHux 3ajefHULA MaNoONETHMKA, LITO Ce CBaKaKo He Henam noctuhn,
Mpy OBAKBOM NOCTYMHY WCMWUTHBatha CBUX YUHEHKLA CYJ HapouuTy
namtby Mopa obpatuTn Ha neHapcHa yBepera Hoja My ce npeseH-
TUpajy M Koja yraadyjy Ha uanuyiy M NCUXUYRY 3PenocT ManonsSTHUHA,
a Koja 6u, no npasuny, TpeBano Aa notipene Hasone M3 Monbe. Ona
ce y npalcu PEenOBHO npunawmy y3 camy mondy. Jlexnapu noju wapajy
OBaKBa yBEpetha paae To Hajuewhe pyTWUHCHW, Kao nyry dopMandocT,
na 3ato tpeba OBuTM nomano M cHenTUuyaH NpemMa HhMa. YHOJKKO je
To nOoTpebHO WM cam Cyh MOMHEe TPawmnT MULWbEHE JieHapa-sewTana,
Ja ce HenocpenHo, y TOCTYMNHY, U3jaCHM O UINUYKUM U MCUXUHKRUM
ceojcTBMMa ManoneTHuka. JeamHo sasonu CP CpGuje (3ETO, un. 49,
ct. 3) u CP buX (M3, un. 39. cT1. 3) U3PUUYNTO MPONUCY]Y AYHHOCT
cylia BJa Yy NOCTYNHY naBakka o0jo0bper-a 3a npespemMeHc cTynarbe Yy
bpar ,,npubase’’ Muubere 34ApasBcTBEHe opraHusauuje. lNpema TOME,
cys je aymaH OBO Muuber-e Tpamutn ex clficio, asannunnm nyrtem,
WTCe cBakako obDaBesyje 34paBCTBEHY opranmsaunjy fa ca Buie nasi-
HE WCNATa (U3KYHO WM MCUXUUHKO 34paBke ManonetHe ccobe. OBuMm
6u ce, Hanpen Haseaere cnabocty Tpebane OTHAOHUTMU, a UYMHLEHULE
3Ha4YajHe 3a nocTynaK paBviHuje YTBRAUTW.

Crynarem y Bpak manonertHuvra, Ha OCHOBY uU3jatc [LO3BONE 04
cTpaHe cyla, OOBOAW L0 HEroBe ,emasHuunaumje’, 7j. ManoNeTHWH
nocrtaje noTnyHo nocnoBHo cnocoban. [locTasmwa ce nuTarke, fa nu
jeaaHnyT parta [03BoNa Bamu M 3a Apyru DpaK, YHONMHO Ce OH 3ak/by-
uyje npe nydHonertctea? [lc jepHoM MUlWLEHY, 3a CBAaHWM HOBW Opax
3ak/byueH Npe cTvuaka ny!'onetcrea notpebua je nocedbHa possona,™
a no ApyroM MUWLEHY, jegaHnyT emadHuyunosBadHa NUYHOCT CcTeKna je
CcBa npasa nyHoneTtHe ocobe 3a cranHo.” CynpoTHO pelierse, Hako
MCTUYY npucTanuue OBOr APYror Muuubersa, poseno 0w Ao ayrtoma-
Tu3ama y u3jasakby OBE€ A03BOJMe, WTO jeé 3aHoHOAAaBay CBaKaHO XTeo
nabehu.

CmaTtpamo ga je ApYyro Mulimerne J0ocneiHuje U TadHuje jep soau
Pauyylia 0 4YMbEeHWUW Aa je ManoneTHUH CTEeKa0 NOCAOBHY CnocoGHOCT,
Te npema TomMe M MMa cBa oHa npaea v oDaseze Koje My Hao TAKBOM
npunapajy. Henornuno Owu Buno MNOHOBO WMCNUTUBATA MENOAETHUKOBY
(MM3KUUKY W AYWIEBHY 23PEenocTt, Has je jeanom seh yrephena, u Bamu
3a cBakWM HapeaHn cnydaj cunanara Opaka w 10 KRao obopwuea npert-
nocrTaexa.

bpak Koju crnonu manonetHa occba Ge3 no3BoOne cyaa je HWWTAaB.

32 TI'p A. Ilpoxkon, Komesdrap... HapeneHo Jeno, crpama 117. (cbyc Hora
Bp. 158).
33 IIp M. Muruh, Emamuunanmnja, Hama 3aKOHMTOCT, Dp. 2, 3arpeb 1062,
crpamna 110.
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Mpeeo Ha Ty:#by 33 HHEeroBo NOHWWTEHE, N0 3akoHy 0 DpaHy W nopo-
AundHum ogHocuma CP Cpbuje (un. 81. ct. 1), npunaga poauTemsuma
win crtapatessuma manonetHor namua. Weta amvua cy osnawhedna pa
Tpaiie noHuwTeHwe u no 3akoHuma CP Makeponuje (3b, un. 43. cT. 3),
CP LUpxe Tope (36, un. 48. ct. 1), CP Cnosenuje (3BMNO, un. 40),
CAN Hocoso (3B, un. 31), CAIl BojeoauHe (3b, un. 41). Cypn Huje
AYHHaH Yy CcBaHoM Caydajy MOHWMIITUTU OBaKO CHAoNmweH DOpad. 3ako
0 Opaky 4 nopoawdrum oaHocuma CP Xpsatche, y udnady 46. cr, 1,
nponucyje aa npaso Ha nogu3arke Tybe, y oBakBOM cnyuajy, nopza
POAKTEA ManoOAEGTHOr nuua, umajy v camm bpayHm ApYroeum Hao M
opran crapatessctsa. [lpema [MopopuyiHom 3zakoHy CP bocHe un Xep-
LLEFCBMHE, CBO NPaB0 MMa camo opraH cTapaTte/bCTBa, a pPoauTELuMa
MANCAETHURA W ManoneTHom ©OpadHoMm Apyry OBO nNpaso npunagja
CaMO aKo HWCY CBOjMM HEeLOoMyLTEeHUM pagkama omoryhunu chna-
natse osaksBor bpara (un. 54. c¢t. 1). OBa pBa nocnelra 3adoHa MTPO-
MUCYyjy jow ga cyn mome opbutn oBarae TysHbeHW 3axTes ako yTepau
Aa cy y BpemMe cHnanara Bpaka nocrojanu, uMau cy, naxk, HarvHagHo
HacTanw, onpasgaHn pasnosu 3bor Hojux ce Morao A03BONUTM CRAa-
now:e Opakra npe nyHonetcTBa (un. 46. c1. 2. 3BMO CPX wn un. 54.
ct. 2. N3 CP buX).

Mopen poautesmsa win ctapate/ma 3bMO CP Cpbuje (un. 81. c1. 2)
rponucyje pa Tywby 3a noHuwTere Opaka MOMHE NOAHETHM W auue
Hoje je y Bpeme 3akmydera Dpaka Ouno ManoneTHo y poHy o4 WwecT
MECeluu rnccnae HasplleHux 18 roguHa. HaBejeHo pellerwse WTUTKU Ma-
JONETHWHA Of HeroBor HeoAroBOpPHOr noHawara, aoasosasajyhim my
La nocne NyHONETCTBA M caM Tpamu nounwtewe ceora Opana yHO-
TUKO YBUAKW J3 je HENOEBO/bAH ne wera. Cauvvo pewerse rpeasubajy v
savoHn CP Xpsatcue (3BIMO, un. 47, c1. 3) v CP buX (N3, un. 51
cT. 1), jeanHo ce Tysba 3a NOHUWTEH.e MOMHEe MOJHeTW V POoRY 07,
jeaHe roauHe No NyHOMETCTBY.

lMctaknmmo jowr ga 3b CP MakeaoHuje npegsuhia Hajwupun Kpyr
nuua Koja cy osnawheHa TpamuTu nodvWITEH-e Dpaka Koju je cHaon-
meH Oes opobpewsa cypa. o unany 43. cr. 1. 1 2, OBO NpasBo npwu-
naga poautensuma WiKW crtapate/tuma, cBasom Dpa4dHOM Apyry, jaBHOM
TYHIMOLY W AWMLYy KOje wma 3a To NpaBHOr WHTepeca.

Buanumo, pakne, ja je MalOjeTcTBO Mo npaBy CBMX Hawux pe-
nyGnuKka n norpajuHa oTHAOH:MBa OpadHa cMeTha. YobuyajeHo ofcTy-
natke 04 nNponucaHor yapacTa, ca KOojuMm ce cTuue DpauHa 2penocT,
uwanocn pee ropHue. Micnos 16 roamda, ogHocHo 14, no 3akoHy CP Cno-
BeHUje, MENONEeTHUH je yBeHn HecnocobaH 3a pacyhjusaree, na My HUKO
He MOHie L02BONNTH cTynawe y Bpad, Tj. TOo je HeOoTHNOHMUBa DpauHa
CMETH.A3.

6. MANOJIETHWYKW GPARKOBW

viako je wmoryhiHOCT cHnanaw.a Opaka npe HaBPWEHWUX TOAWHA
notnebuux 3a cTuuake OGpayde 3penccTu npessulleHa Kao wW3yleTan,
cua je y npaucu, 6ap y nepuony on 1952—1960. roauHe HopuwheHa
oKko 98.020 nyra.™

# Tlopatax yzer oxa ap M. Kypoynuja, Manoserumukn 6paixosy, Hase-
ne:io Jgeno, crpada 101,
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Hawwum cyaoBuma ce 4ecto ynyhyjy npuroeopm pga cy CBOjUM
GAaroHaKNOHUM CTaBOM NpWM u3fasBatkby [03BONE 3a MNpPespemMeHo CcTy-
nate y Opan norogosanu nosehaty Gpoja manonet:Huunux Gparosa.
MefyTtum, CcysoBu cy npe cBera, OBaKBMM CTaBOM, HENeNn Aa CMarbe
6poj chakTuuKMX 3ajeaHnua ManoleTHWKA, WTO je CBaKako MOTNo uMatu
U OBAKBE HEHe/beHe nponpaTtHe nocaepumue.

CmaTtpamMo jAa je jeaaH 04 Y3poKa MoCTojakba MalojeTHUYRUX
BGpakoBa Ha ceny W u3pameHa murpauuja us cena y rpaa. Osa nojasa
je HapouyuTo yousbMBa, NMpemMa HEeHWM roHasaTe/buMa, HO4 npunagHuua
weHcKkor nona (Bap Ha Teputopuju CP Cpbuje, bes nokpajuxa), 40K
ce mywsapum y sehou mepu sappmanajy non svyhe. Ouwm HacTtoje na
ce OMeHe AO0H JAeBOojKa jow Huje oTulna u3 cena, Ha WHOoNoBake
Hajuewhe, a wro ce obuuHo pewasa eeh wamely 15 wn 16. rogmHe
HMWBOTA, OAHOCHO Haga nouduk.e cpeara Wwrona.® llocne osora, Kag
el HanycTu CeOCKy cpeauHy, AcbojHa he ce Beoma TEWKO OANAYUMTH
Ha noepaTtak u yaajy y ceny. Cso je camMo jeAaH 04 Y3pOHa HOjM,
nopej, Tpaguuwje, Hoja je oA WM3y3eTHO BEAWHOr yTuuaja, [ONPUHOCK
nceehawy Opoja mManonetHuuHux Opanoea.

N3 ceera peuveHor, moaa Ou ce cypcsuma jeauHe MOTAO NpW-
roBOPUTM TO WTO Y BaHNapHU4YHOM TNOCTYMHY, Ha wu3jgaBarby A03BOAA
3a paHuje ctynare y GpaK, yriasHoM page CTPyudHu capapaxuui, maahu
TLYOW, ca MarbMM HUBOTHUM WCHYCTBOM, KOjU yNpaBo 3aTo W HE MOTY
YEEN MpaBuAHO Pa3MOTPUTH cBary cutyauujy u Hahu npasa pewemsa.

C ppyre ctpaHe, Ha cyabujarwy oBe nojaBe HyHHO mopa Hutu
AHTAMHOBaHO APYLWTBO Yy UEAWHWM, HE CMe Cce Mpenycrtutn cyay CBe.
OBson aHramosarwe Tpeba na ce oapwuia, npe ceera, NYTeMm MNPeBEcHTUB-
HOr AenoBaka W sapascTBeHor npocsehnBara, WTO je YV BeNWHOj
MEpMW, 4UMHM HaM Ce, 3anocTaBikeHo Hoa Hac. JejadH 0, BamHUX KO-
paka y TOM npaeuy je cnarano v ysoheine cexcyanHor sacnurakba
y wKoncke nporpame. lNpu ceemy osome senuny nomoh mopajy npy-
Wt TB, pagmo, wramna, xaxko 0w cbasewTasare W uHchopmucame
Guno wTo nornyHuje. Laune, jeanHo aHramoBarbe CBUX ADYLITBEHMX
YMHMAAUA MOMHe AONPUHEeTW Aa ce CTBOPMY jeaHa apyraudumja apyuwiTseHa
KNMMa M Ja ce WCKOpPeHu Tpajauuuja, BEKOBMMa cCTBapaHa, Hoja He
BUAM HULWUTA fowe y manonerHudsum Bpaxosuma.*t

MoTtpebHO je cTanHo YHasmBatu Ha LWTETHOCT OBakeBWx OpakoBa
HapOYMTO NO 3APAaB/HLE ManoNeTHUUE W MO BacnuTame JAeue Koja ce
pafjajy ua TauBux 3ajefHuua. Ty je Hapouuto npucyTaH v npobnem
NPOAYHEHA ILUKONOBAKka MaNoNeTHULLE, HEeHOr paga y npousBoarbi W
cnh. Hop pesojunua, y Bpeme cHaanarba oBakBux Gparosa, Huje jow
HW AO0BPLIEH MPOLLEC OHOWTaBara, Hao HW pasBuTar reHUTaJHUX opra-
Ha, WTO 4YecTo JoBoaM po nobauaja u nocehawa Bpoja mpTeEO poO-
hene peue.

Uita pefin Tex 3a ncuxuusy zpenoct manonertHe ocobe, Hoja
BPEMEHCHM J0N1a3nM NOCNC TenecHor caspeeawa. JluuHoct y OBUM
paHuMm cpaszama jow Huje warpaheHa u Hanasm ce y cTanioMm nyTarby

33 JIpema ap M. Kypaymiju, Manonersmuxy OpaxoBM, HarceleHo €70,
cTp. 99, vy nepuoay op 1952—1961. romirHe, IeCT NyTa BHIIE MaIOJIeTHMIA MM
84.761 npenma 14.039 crymano je y 6pax (¥ oaHOCY HA MYILUKADLE).

38 JenaH OJ] M3PA34 TAKBOT CXEBaTalhba je CBAKAKO M IIOCHCBMOA V. 3matii-
fopcKoMm Kpajy: ,.Ko ce paHo OMeHM M paHO Dy4Ya HMEaza ce He Kaje'.
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U Tpamiery CBOr KoHauHor nuka. ManonetHuukn OpakoBu crHaanajy
ce y nepuoay NOAHOr caspesBarba Hags npobyfjeHn cewcyanHu Harod
TCHM 3a[0BObEHY W MOME NPUCUIWUTU jeAWHHY Aa CTYnn y jeaHy
OBaKBY npesBpeMeHy 3ajeaHuuy.

36or csera W3HETOr, BPAO je BamHa NCUXOCEKCyanHa npunpem-
meHocT 3a Opawn. JlnyHocTu Hoje cy narpahieHe y Ncouxuykom noraepy
navwe he ce npunaroautn Ha bpar.? CamMo TakBe HNYHOCTH Mory BuTtu
papHONpaeHe M camocTanHe y Opany.

Sopanw [TOBABHTR

LA MINORITE COMME L'EMPECHEMENT AU MARIAGE

— Résumé¢ —

Sclon le droit de la Yougoslavie tous les individus, de l'une et de
I'aulre sexe, qui n'ont pas encore l'age de dixhuit ans accomplis, sont les
mineurs. Toutes les républiques et toutes les deux régions autonomes pren-
nent cet age pour le minimum, avant duquel il n'v a pas de la possibilité
pour le mariage.

A cause de la maturation phyvsique et psychique guant au mariage
differrente chez les deux sexes, l'auteur considére qu'il serail necessaire
définir differement l'age de la maturation ponr les deux sexes.

En méme temps toutes les républiques el les régions autonomes deli-
bérent de cet empéchement pour le mariage tous les personnages avec soize
ans révolus, sauf la loi de la république Slovenic — avec quatorze. Pour le
mariage prématuré on regoit l'autorisation du tribunal communal par la
procédure préscrite particulicrement, en vérifiant la maturité psychique et
physique du mineur., On interroge tous fles deux ¢époux futurs et les parents
du mineur, on exige l'opinion du bureau dec tutelle et on recherche tous les
conditions du cas. La permission n'on donne toujours, on estime !'intérét
permanent du mineur. Le mariage du mineur sans 'autorisation de 'organ
compétent est nul,

Cependant. le phénoméne des mariages de mineurs est présent en You-
zoslavie, surtout dans la région orientale de la Serbie. La tradition de vil-
lage joue 1a un 1r6le considérable. Contre apparitions de cet esptee il faut
combatture par l'éducation permanent de toutes les générations de la jeu-
nesse comme, aussi, par les movens de l'information publigue.

37 Ap P. Cyuer naepoan aa ,moctoju caabirja npuaarobedocr y Gpaxo-
BUMa rae je aesojka yuigaa y Opak npe 19. roause, a mMaaanh npe 22, roagumne,
HanMe, Kaja JbyYJAW KacHuje viaaze y opax. Mywkapuy omemeHm y csojoj 21.
roZIMHM, 1mecCT nyTta ce uemhe pa3soge Hero MyUIKapim oxermeHu ¥y 31. roamuHm
nian Eacuamje. Mabop OpauHor apyra, Beorpapn, Papa, crpana 11, HaBeaecHo npa-
va ap M. MaaanewoeBuh, Pa3spoj Gpaka, Beorpana 1974. rozmHe, Ha cTpaan 154.
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AYTOPCHO NPABO

NMPABHA 3ALWUTUTA HOBUX BW/bHUX COPTU

DomyuaHTad 0bBAMK npaBHe 3awTuTe WHBEHTUBHOr CTBApanawuTRa
y chyHrumju ynanpehewa matepujanHe OCHOBe ApyliTsa AaHac Npej-
CTaB/ma nNaTeHT. BeAuMkK NO3uTUBaH yvYMHaH naTeHTa Ha CcTUMyhucarse
WMBEHTUBHOr paja v TpaHcdepa pesyntata TakBor paga Yy HauuoHan-
HMUM WM MeRyHapogHum oneupuma, npahed j2, AOHERNE, HEeroBum Au-
CHPUMUHATOPCKUM YHU4MHKOM Yy norieay jeaHe nocebHe BpCcTe WHBEH-
TUBHOr pajsa — CTBaparba HOBUX OWBHUX COPTU WM HHUBOTUHLCHUX
ncovuHa. Oea oHonHocoT je obDjawrsuBa ako ce carneja y CBeTny
MCTOPUjCKUX YCNOBa HacTaHka natedta y mopepHom cmucny. Caspe-
MEHW NMATEHTHU CUCTEM je TEHOBMHA TEXHUWYKO-TEXHONOWHE peBonyuuje
c upaja XVIIl mn nodetra XIX Bexa. Wspasauta eHonaH3uja npoHana-
agiTea y obnactu dusndrmx Haysa Owia je oHa oanyuyyjyha nojaea
Ha KOjOj. cy NpaBHO yTeMesbeHX nojam naTteHTa M YCAOBW 3a naTeH-
T#BMAHOCT NpoHanacka y sasonuma CAL 1790, MdpaHuycke 1791, bpa-
auna 1802, Ayctpmje 1812, lpycke 1813, Edrnecke 1952, wn TaKo
pesom. Hako je pa3Boj reHeTwse y ouBupy OMONOLWRKWX HayHa ycneamno
HewTo KacHuje (kpaj XIX Bexa), npoxHanasawTBo Yy T0j obnactu Hawwno
ie ua tewwxohe y nornepy npasHe sawTute y Hpwuny Beh dopmupanor
naTEeHTHOr CMCTEMa ca jefHOBeroBHOM Tpaauuujom. TewHxohe cy bune,
Kao W AaHac wWTo cy, dopmanHe v matepujanHe npupone. C j=nxe
CTpaHe, HAaKo je nareHT, TPajuuUoHaNHO, UHCTPYMEHT NpaBHe 3awTnre
nedanasana m3 obnacTu Hemuee MmaTtepuje, nocrtoju npobaem Tyma-
uerba oapepada crapujux, a jow yeen BamehRuWx nateHTHMX 3aHOHA Ha
pavlH Koju Bwn Tpebano pa oTBOpWM NYT 3alUTUTU NpoHana3aka W W3
obnactu Huse matepuje. C apyre cTtpaHe, OKONHocT ga ce DumwHe
COPTE W HUBOTUHKCHE NacMUHe pa3MHOoMasajy, TEeWHOo ce yhnana Yy
caapuHy noctojehier nateHTHOr cucTema, WTO Ce HEeMNOBO/LHO OApaia-
Ba Ha edperar 3awrute npoHanasavua, Te W Ha MNOJUTUHY CTUMYyAHMcas:a
npodanaszawrTea y obnactn buonornje.

Yronuko 6mn ce Hactojano Aa ce nuTake npaeHe 3alTurte NpoHa-
naszaka wu3 obnactu OBuonoruwje paspewn Ha 3aa0Bo/baajyhu HaulH
y OHBMPY NaTeHTHOr cucrtema, 1o Bm BogMno yeoljerby Hu3a cneuujan-
HUX pellerwa Koja Ou nopemeruna yHyTpalky HoxepeHuujy u ctabus-
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HOCT cucTema. ANTEpHaTMBHO PpEeluere CEe Hanasu y YycTaHOB/bEHY
rnoceBHe npaBHe 3awWwTute 3a npoHanacke w3 obnactu OGuonoruje. Y
okBUpY TaKkBe nocebHe 3awTuTe moryhe je uabehu Homnpomwuce ca
naveHTOM M M3Hahu conTumanHa pellerwa Koja bu Duna npumepeHa
cneundnyHoCTUME MpegMeTa 3allTuTe.

Hako Aunema OKO HaduHa NpaBHe 2awTuTie npoHanasaxa u3 obna-
cTi Buonorvje Huje B0 AaHac jeAUHCTBEHO PeWeHa HU Yy TeOpUju Hu
y npakcu, buhe notpebHo peTtamHuje M3NOMWUTKM oBaj npobhem, Hawo
ca CTAHOBMILTA naTeHTa, Tako M ca cTaHOoBMWTa nocebHor anconyTHOr
npapa, Koje hemo, 3a 0BY MPWIMRY, HA3BaT ONAEMEHWEIHHO npago.'

MATEHT KAO CPEACTBO NMPABHE 3AWTUTE
HOBUX BU/bHUX COPTW®

Mano he wuanarabe BGUTWM OrpaHM4yeHo camo Ha nuTakke npaBHe
salTUTE HOBUX BWMLHUX COpPTW, TEOpWjCHOr nperneaa pagu, NoTpedbHo
je npeTxoaHo y4HuTH cneaehy HanomeHy. Haume, He nocToju HujeaaH
03BM/maH NpaBHO PENeBaHTaH HPUTEPUjyM pasnuHroBatka DumHe copTe
0f, HMUBOTMH:CHE nacMuHe (Buonowra aeduHuuuja, nocTynak v cepxa
onneMerbapara WM ch.) Hoju DM Yy3pOHOBAO pas3nuHy y norneny Mo-
ryfiocTn nateHTHe 3awTute wamelly oBe ABe KaTeropuje MpoHanasaxa
u3 obnactu Guonornje. Hawne, moxe ce pehn na cBU aprymMeHTu 3a
M MPOTMB NaTteHTHE 3alWTuTe 3a HoBe DubHE CopTe Bawe MNoAjeAHaro
W 3a HCBe MMBOTHMIbCHE nacmuHe (M obBpaTtHo), u TO 3axsamyjyhun 3a-
jeaHunuroj ocobiiHn OBMX na npunajsajy CBETy MHuBe marepuje.

A) ©OPMAJIHE IPEIIPEKE 3A IMTATEHTMBMJHOCT
HOBUX BMJbHMX COPTI1

Hao WTo je NO3HaTo, OCHOBHW W, yrnasHom, onwTtenpuxsaheun
YCROBWM NaTeHTUBUAHOCTM NpoHanasaxa cy: HOBOCT, TEXHUYHU KapaHTep
WM NpUBpeaHa NpUMMEH/BUBOCT, OAH. HOPWUCHOCT.

Mpomaniie npenpere 3a NaTeHTUBMAHOCT HOBUX OUBHUX COPTH
CacToje ce Yy CTaTUMKOM MpUCTYNy Tymauyery HEeKUX OCHOBHUX noj-
MOBa MaTeHTHOr npasa. TaHo, A4a OM Ce OUEHWO TEXHUYHW HapaHrTep
npodanacka, norpebHo je ojpenutn nojam TexHuxe. OBaj nojam ce,
MEhyTUM, M JaHac 4ecTo cxXBaTa Ha HaulH HaKo je TO YWMHUO 3aKo-
HOAZBal, y BpPeMe JOHOLWera MNpBUX naTteHTHUX 3asoHa. Ha npumep,
Matenutun ypes CP Hemaune, oabujajyhim natewTHy npwujasy 3a no-

I ¥V erpyuioj aureparypu CP Hemauxe npuxpahen je tepumu »das
Zuechterrecht« . Osaj wa3us HMje ajaerearad, jep ynyhkyie na ,ysrajame’, wTo
je mmpu nojam on ,onaeMemuBamka’. IIpr ToMm, caMo Pes3yNTAT OIlJeMemMBat.
KO pana MozKe DUTH OpeaMer MpaeHe 3IaluTuTe 0 Kojoj je opjae ped.

? TepMmMH . [pPaBHa 3AITHTA HOBMX OMiBHMX copTi' HMje HAJjOPHMKIATHMIU
33 OHO IITO OH, KOHBEHLMOHAaHO, 03HajdabBa. Pey je o npraBy Koje mTutn cyb-
jexTa-crBapaona bmisHe copre, a He camy copty. MebyrmMm, 1o amamormim ca
oeF  KoHBeHIMOHANHWM TepMMHuMAa ,pPpaBHa 3IauITHMTa ayTopcRor gena” w
WIIpaBHa IAIOTIITA OpPOoHATACKAa™, Hema paszjora ga 00T NeKCHMYKOr “HCTYHCTBEA
PHU3MKYIiEeM0 HecTiopasvM Ca YMTaoleM ¥oju e ¥y JIMTepaTypH ech cpertao ca
TEPMMHEHOM , [IpasHa 3alUTHTa HOBMX OMHIX coprit''.
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cTynan aofunjarea jepHor HoBor coja ronyboea,” wamehy octanor ua
pasnora wTO Ce TakaB NoCTynaxk He MOMHE CMaTpat TEeXHUUYHWUM, fipe-
hyTHO ce no3mBa Ha 2aKOHOAABYEBO CXBaTakbe TEXHUHE K3 1877. ro-
auHe. CnuyHo, naTeHTHe rnpujage 3a HOBe DaHTEpPUONOLWLIKE HynType
(cnyuajesn Bergy u Chakrabarty)' 6une cy oabujeHe op crpaue
MatenTtHor ypeaa CjeautbeHnx Amepuurux [LOpwmasa (PTO) us pas-
nora wrto Kowrpec CAQL 1790. rop. HMje Mmao Yy BUAY Aa ce nog
nojMoBMMa ,,Npou3soA’’ 1 ,.crnoj AenoBa matepuje’, Koju NOjMOBM ¢y
caap#asdyn y ycnoBuma 3a nNarteHTMOWAHOCT NnpHanacka no nponucuma
CAJl, mosie nogpazyMmeBatM W wuBa maTtepuja.” Y jyrocnoeeHcKoj
teopuju, Januh je muwbersa fa je nojaMm TexXHWKE HECNOjUB ca npo-
Hanacuuma w3 obnactm mepuuuHe, Buonoruje, 3oonoruje UTA., Te ce
0BW ,HE cMaTpajy nponanacuuMma y CMUCNY npoHanasaqyior npasa’.’

OBakBa CcxBaTawa cy Heogapwsuea. ETumonowsu rneaado, nojam
TexHUKe ce caHocu Ha ymehe noctusama oapelieHux uwmwesa y Haj-
mMpem cmucriy. To nogpasymesa CBECT O UMY U CBECT 0 eduracHom
HauuHy NocTU3arba TOor uwba. Ha Taj HauuH, TEeXHUKa je KMMaHeHTHa
paysanHoM huHanuTeTy, Tj. /bYACKOM CBPXOBWTOM JAENIOBaky YONWTE.
VM nojam TexXHUMHe ce OAHOCKM Ha oHy cdepy JbyACHOr Aenosalba
Yy HKOjoj 4voBeK, nytem Hopuwherwa nNpUPOAHWX 3aKHOHA, Aonasu Ao
oapehenor, HemeHor uuma. 3a obum OBOr nojMa TEXHUKE, ROjU je
uctopujckn oapeheH, mepojaBaH je cTynar pasBoja JbyACHOT 3Hatba
1 OBRajagarba NpPUpogom. Tako, ,Huje oanydyjyhe wTta je 3aHoHO-
nagay, roguHe 1877. nozpasymeBao noa TtexHukoMm, Beh Ha Hoju ua-
UMH ce umajy pasymetu um Hnacudmrosatn Ouonowse nojase m cune
NpemMa HGaHallkbeM CTyMky Hayke'.”

C papyre cTpaHe, HYMHHOCT €BONYUVOHWUCTHUYHKOr CXBaTakba nejma
TEXHWUKE NPOM3Nasnw w3 UWBLHOr Tyma4uerba NaTteHTHOr 3aKoHa, OAH.
pasymesatba HeroBe aApywTteeHe dyHruuje. Haume, Heoapsuso je
na ce nojam ,,TEXHWMHa'' cxsaTa cTaTWykM Yy jeaHoj obnacTtu npasa KHOJjoOj
je ocHOBHM UMb yHanpellere HayyHOr wcipamuBara pajun noaudarba
CTYNHA pa2Boja TexHure. Y ynpaBHOM COopy MNPOTUB OAJNyKe na-
T@HTHWX BAactTu y caydajy ,upeesu rony6”, Casesun cyps CP He-
Mauue je 3ay3e0 W3BaHPEAHO HanpeaHO CTaHOBULUTE O OBOM NuTakby:
.Y cBarkoM chiyuyajy, casuare 4a, npema gaHawibem Buhiewy, n Buo-
NOWHKU nocTynuu mory Outu y yspounoj Bean ca oapehenHum pesyn-
TATOM, Te TUME CpauvyyH/bUBKM M Casnagusv, BOAM MW3MEHW paHujer
onuca (nojma TexHure — npum. C. M.) y npasuy pa ce Moiie CMT-
Tpatv nateHTubunHuM jeaHO nNpWBpPesHO HOPUCHO, HOBO, HanpeaHo
W MHBEHTWBHO YMYTCTBO 3a MJAaHCKO Aenosarbe y3 Hopuwhewe caBna-

3 Peu je o cayuajy .llpeemn roay6 (Rote Taube), (GRUR 1969/12,
crp. 672).

+ Volker Vossius: Ein wichtiger Schritt zur Anerkennung der Patent-
fachigkeit von Mikroorganismen in den USA (GRUR INT 1980/1, crp. 16).

5 Patent and Trademark Office.

6 Volker Vossius: Op. cit. cTp, 20.

7 Muogpar Jaumh: WHayceTpMjcka cpojMHa M ayTOpPCKo npaso, Beorpan
1973, crp. 16. Jdamm Ttexkcer raacu: ,JlornyHo je pasymisHBO, AaKje, INTO CC
NpaRHa 3a0ITHTa OO0 ToM OCHOBY He ,.'I,.FL].E' JeKoBMMa, HOBHIM BDRCTaMA HHMBOTHELA,
HOBMM DMIBEHMM CcopTama MTi.".

# ITpecyna ,lpeeun roaye” (GRUR 1969/12, crp. 672).
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AVBMX NPUPCAHMX CHara 3a nocTu3are jeAHOr y3po4HO carnesusor
pesyntata.?

Y nomeHytum cnyuajesuma Bergy » Chakrabarty, anenaunonu
oprad y nateHTHum crtsapuma CAL (CCPA)'"Y ce cyouuo ca cxsara-
wem MaTeHTHOr ypesa Aa ce MKUEPODMONOWHKE KynType He Mory na-
TEHTUpPaTK NoJ YCNOBUMa HOje npeasuha Patent Act, jep cy HuBe.
MpaBky OCHOB 3a OBAHBO CxBaTarke Hanasu ce vy § 101 TlateHTHOr
sanoHa. rae je npeasuheHo gz ce naTeHT uagjaje camo 3a npoHa-
nacKe HOBMX W HOPUGHUX npoussoja, ypehaja w cnojesa penosa Ma-
Tepuje, WAK HOBUX M HOPUCHUX nobo/bliara WMCTHX. Mo MULIBEHY
MatedtHor ypesa CAQL, uurbeHuua Ja npoHanacuy HUBe, Hecrnojusa
je ca HaBejeHUM YychosuMa. Y OBOM CXBartaky OYNIIELHO je npe-
HeBperHyT cTae y HojeM ce NPUPOAHE HayKe cnamy, a TO je Aa HunBsoT
nNpeAcTaB/ba jefHYy MaTepujanHy nojasy, Tj. NpPouec HGju ce o0ABWja
Ha OCHOBY CBOjcTBa mMaTtepuje pa ce wpehe, noceayje eHeprujy u cn.
NpyruM peunma, JlaWdka noAena Ha HMUBY W HEHWWBY maTepujy je
YyCNOBHA, YTOAMHKO ILUTO HEKWBA MaTepuja y HEeROM ApYyroMm cuctemy
mefjycobHux Be3a W OAHOCa nocTaje MueBa maTepuja, u obpaTtHo.
Y tom cmucny, a umajyhu y Buay m sBeh noMmeHyTe pasnore 3a HyHHOCT
ERBONYLUMOHUCTUYHROT TyMauerba naTeHTHUX 3aK0oHa, anenauuoHun oprat
y natentHum cteapuma CALL je oanyunio Aa cy naTeHTHW 3axTesu vy
cnyuajesuma Berav n Chakrabarty ponywTtenn u vy cHaaay ca § 101
MatcuTHor 3akoHa CAJL. Oea opnyna, mehytuMm, Hema cHary oBasesHor
npeueseHTa, jep je Leo cayuaj npepar Ha pesuaujy BpxosHom cyay
CALL, ¢ uvjoj oanyum jowl HEMa BECTU.

B) MATEPHMJAJHE TNPEIIFPEKE 3A IIATEHTUMBEMJIHOCT
HOBHMX BMJBHHMX COPTH

N3 OCHOBHOr APYWTBEHOT UWbLA MaTeHTHE 3awTUTe, Hao W U3
nojma TexHuue Kao BUTHOr nojMa naTteHTHOr npasa, Npousnas3u jefad,
Mana HE YBEH M3pUUUTO (QOpMyAncaH, YCnog nateHTubunaHocTu npo-
HanacKka. [lo weMy, NpoHanasar ce MOMEe naTeHTMpaTu jefluHo akKo
npeacTaB/ba ynyTCTBO HA OCHOBY HOjer ce MOike, yBes HaHoso, pohw
A0 pesyiTtata HasHavyeHor y naTteHTHo] npujaBu. OsBo je cacBum no-
rM4HoO, jep Bea Tora npoHanasaxw He BW mMorao npeacras/saTt LONPYIHOC
CTakby TEXHWKE Yy CBETY, HUTKM Bw morao OWMTKM APYWTBEHO HOpPUCTaH.
Mutarke NOHOB/BUBOCTKM, MOBE32HO Ca NUTarbe&M HOPUCHOCTW HOA Npo-
HanacHa KHOBUX GUmbHUX coOpTU MMa CcBoje cneuuduuHoCcTU Hoje Ccy
M3aszsane BEJMKY MoNemMury y autepaTtypu. Ha osom mecty notpebHo
je paznuroBaTy nNaTteHT 3a nocrtynak 3a pobujarke HoBe DULHE copTe
(Verfahrungspatent) oa natedta 3a camy HoOBY Ou/mbHy cOpTy

(Sachpatent).
|. O narenTubunHocTu nocTynka 2a pobujamwe HoBe GusHe copre

NaHac y CTPYYHUM KPYrosBuma mMocTOju MULLTbEHE Aa Ce MOCTYynak
2a pcbOujarke Hope GMLHE COpPTE HE MOME NMOHOBWTM Ha HayduH HOju

® TIpecyna . Ilpeenu ronyd” (GRUR 1969/12, crp. 672).
1w Comt of Customs and Patent Appeals.
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rapanTyje pobwjarbe yBEK jellHaHor pesyintara. OcHoBHW hanTOp He-
CUTYPHOCTM Yy MOCTYNHY ONAEMEraBarba HYuHW HEAO0BO/bHO MO3HaBare
pe3e uameRy cnomHux ocobuHa OWBHUX WHIMBWUAYA (cbenoTun) u re-
HETCHMX ocobBuHa mcTtux (reHotwn). Oa ogpehena ropenaumja namehy
reHoTuna v eHoTUna nocToju M3BECHO je, anu npupoay K Te Bese
HayHa jow HMje cacBum OTHpuaa u dopMmynucana y BWAY 4BpPCTOr
aaroHa. Ocum TOra, €BEeHTyaliHy NpEenpery MOHOB/LUBOCTU NOCTYNHa
sa poGujatbe HoBe BuwibHe copTe uuHu moryhHoOCT aa nonasHu yaraju-
payku matepujan He Moxe Bule Aa ce Halle, Wi na He Mory Aa ce
PEHOHCTPYWWY YCNOBM Yy KOjuma je mpsw nocTtynak u3sepeH." Hapa
ce OBOME A04a W OHOJHOCT Aa je nocTynak 3a aobujawe HoBe DuUmbHE
copTe BpNO AYyr W CHyn,'® jacHo je Aa Ce HWHKO, HO je 3auHTepecoBaH
3a peayatar noctynka pobwujarka Hose DumHe copTe, Aakne camy
BumHy copty, Hehe onpesenutu 3a MYHOTPNaH W HeusBecTaH nyT
onaemMerbaBarba, Hoju je onucad y naTteHTHoj npujasu, Beh he ce
nocnywntu cnocobHowhy OumKe aa ce cama pasMHomasa. Tako,
nateHT HOjU je 3aMull/beH jJa npeacTaB/ba NpuUBpeaHY BPEAHOCT, Y
oBoM chnyuajy 1o He Bu Buo, Beh 6u ce cBeo Ha jeaHo BGe3pasnomHO
3awTUTHO npaso. Hapa je Beh Tako, uMHKU ce onpaBfaHUM 3aKbY4YUTU
na noctynky 3a aobujarbe HoBe OW/LHE copTe Hema MecTa y Tpaiu-
UMOHANHOM CUCTEMY naTeHTHor npasa.'™

OsoM NPUAMHOM CE MOpa YHasaTu Ha W3y3eTad Ccnyyaj Haja je
naTedT 3a nocrtynak fobwjarba HOBe DWbHE HynType onpaBjadH v [o-
nywrted. To je caydaj oHpa, Haja je Hop Npou3Bofa OnnemetbaBarba
nemoryhe noctuhm noctojaHocTt [(cTabun:oct) ocobuna RpPOZ HCHO-
AWKO renepauMja, a noctynak pobujarba TakeBe HKYNType je noy3iad,
jepHocTtasan w Op3. OBa nojaBa je uyecTa KoM, HajjesHocTaBHUjUX Bu-
mana — DanTepuja. Viz Tor paznora je y MHOMMM MaTeHTHUM 3aHOHUMA,
na ¥ Yy jYrocnoBeHcKoMm,'' AOnyuwTeHo naTteHTuparse npoHanaszaka w3
obGhactn murpobuonoruje.

Bpahajyfin ce Ha nutare naTeHTubuAHOCTM nocTynkha sa Aobuja-
e nocrtojaHux (ctabunHux) BUBHUX COPTU, KOPUCHO j& NOMEHYTU joL
HeHa pasmul/barba NpucyTHa y autepatypu. OHa ce ojHoCe Ha BubHe
COPTE HOA HOJMX je MOCTUTHyTa ayTOHOMHA CTabuAHOCT, Tj. HOA HOJUX
Ce NOTOMCTBO PENpPOAYHYje reHoTUNcHEWM u (beHoTuncku Le3a uHTepBeH-
unje vosera.'™ llo3Hato je Aa ce NaTteHToOM 3a nocTynas WTATU cam
NoCTYNnaK, Kao M KOHKpeTaH npoudsoj A0BWjeH NPUMEHOM naTeHTupa-

11 H. G. Hesse: Zur Patentierbarkeit von Zuechtungen (GRUR 1969/12,
cTp. 646),

12 Crepapaie HoBe copre Kpomnmpa tpaje 8—10 roawma, murapuue 15—
20 roauna, wymckor agpeeha ao 80 roaumHa, TPOIUKOBM MOCTYTIKA MPOM3BONILE
jenume HOBe KMrTapuue uIHocuan cy 1938, usmeby 50000 1 100 000 AM (H. G.
Hesse: Op. cit. cTp. 649).

13 Capeaun cyn CP Hemauxke je y momenyrom caydajy .llpsenmn rony6*
oapexao moryhHocT maTeHTHMpara NPpMjaBBLEHOr nocTynka sa jgobnjame HOBOT
coja ronyBoBa M3 PA3NIOrA HENOHOBILMEOCTHM IIOCTYITHA.

14 3akoH O 3a4lUTHTH MpoHala’axka, TeXHMYKHX yHamnpebema M 3HAKOBa
pasnaugopama (CJI. CPLPJ 34/81), un. 23. Tau, 7.

15 To je, HA mpuUMEepP, cAy4Yaj Koj T3E. JUHM]a KOje Ccy cadlibeHe of] reHe-
PATMBHOr MOTOMCTBA XOMO3ZMIOTHMX MHIMBMAYA, M KOJ KJOHOBa KOju Cy caqM-
HBEeHK 01 BEreTATHMBHOTr [IOTOMCTEA KOje je reHeTHMUKM jefHakKo ca MaTHYHOM

bumKkoM. Buan Anekcananap Tyuosuh: Tenernka ca ondeMemMBameM OHIbaka,
Beorpapg 1979, crp. 258.
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HOor noctynsa. llateHT 3a nocrynak mobujarka Lose BumHe copte Owm
Ce, TaKo, OAHOCMO U Ha HernocpeaaH NPOW3BOA, Tj. NPBY rexepauujy
noemx Dwbaka AODMjEHUX nNATEHTUPAHUM MOCTYNHOM. 3axsamyjyhin
CROCODHOCTW NPUPOAHOr pasmuOmaBatba TUX Ou/mbaKa, csada HoBa re-
Hepauuja Oum BGuna u3BaHW nNaTeHTHE 3aWTWTE, jep CBaka HOBA re{epa-
uuja Hactaje MPMPOAHMM NyTem, a8 He Kao Pe3ynTar naTeHTUPaHor
noctynka. loWTO HOHKpPeTHa npuBpeaHa WUCHOPUCTUBOCT npoHanacka
HoBe Du/bHe copTe, Kano je Bel peveHo, He neww y OBNajagarby no-
cTynHom 3a aobujarbe ucrte (jep je Henoyapaw, Ayr n ckyn), seh y
necepoBarby came HoBe Oubke (Tj. HwEHOr penpoayKUMOHOT Marepu-
jana), To Gu cbaso 3aMHTepecoBalo AUUE, He noepefyjyhn narenr,
morno pa Habasu ceme uan seretarueHu (casmm) mMarepujan apyre,
Tpehie wnn 6UNO Koje Hapegre reHepaunje Hose GubHe copre, u Aa
ra cnoboaHo KOpUCTWU 3a cBaiy cepxy. M3 uanomeHor je Buamuso pa
je ederTUBHU MOHOMON TUTynapa, Koju npowana3u M3 narteHra 3a no-
ctynas pobujaba HoBe DubHe copTte, manu, WTapuwe HEeAOBO/MbAaH, Aa
G4 TuTynapy obeabeamo cpaaMepHy HOPUCT O HLErosor npoHanasay-
Kor papsa. Osaj sak/byyaK, UCTOBPEMEHOD, NPEACTAB/LA jow jepan apry-
MEHT MPOTUB naTeHTMBUNHOCTM nocTynKa 2a cTBapawe HoBe bBum-
He copTe.

Il. O MATEHTUBU/IHOCTU HOBE BWJLHE COPTE

Haga je y nutawy natentubuanocT camor npouseona, Tj. HOBE
GumHe copte, npasHa cuTyauuja je HewrTo Apyraunja. Hao ycnos na-
TEeHTUBUNHOCTM HOBOr npoussoga Takohe ce, y NPUHUKUNY, 3axTesa
MOHOB/LMBOCT M3PAAE TakBOr MPOM3BOAZ, Tj. YNyTCTBO Ha OCHOBY KO-
jer he crpyurwsaum mMohu peanusosatu npoHanasak HasHavyeH y na-
TEHTHO] ripujasu. Byayhu na je npumepen npowanacumma uz obnacTy
HeMuBe matepuje, CBaj ycnos je, ca CTaHOBWWTA APYLUTBEHE HOpuUc-
HOCTW W npuBpeaHe NpUMeHHLUBOCTH Hose GubHe copTe, y HajMarby
PYRY, HEajexBaTaH, jep OCHOB [APYLWITBEHE KOPUCHOCTH M npuepegHe
NPUMEHBUBOCT HoBEe Du/bHE COpPTC Nemun, KaKo je pevyerHo, y cnocob-
HOCTM HEHOr NPUPOAHOr Pa3aMHOWaBakba U, NPU TOM, OUYBaMKa NOCTO-
janocTn wenux ocobuHa. HKano je npeaMeTr nateHTHe npujase BumuHa
COpTa, a He nocTynax 3a weHo aobujare, NOCToje cxBaTara no HOju-
Ma 61 YCAOB NOHOBALEHOCTH, y TOM cnyvajy, 1pebano y6namuti, na n
yuuHyTu. Jeana og moryhuocru v tom CMUCANY JecTe pa ce Kao ycnos
narexTubuanocTn Hose GumHe copTe yame, YMECTO peanHe MOHOBMLU-
BOCTW, XUMOTETMUYKRA, OAH. TEOpMjcKa NOHOBMUBOCT.™ To 3maun na 6u
Y MATeHTHOj npujasu 3a HOBY OmibHy copry Tpebano a2 ce onuwe
noctynaxk aobujarba ucre, uume 6M ce nateHTHOM ypeay npeacraBuno
Ha0 seposatHO Aa C€ TUM NOCTYNHOM AONA3W A0 Ha3HAYEHOT peayn-
aTd, @ y uuiby Aa ce eNuMUHULLIE CyMia Aa nu je y nuTakby npoHa-
nasan unm otepuhe. OBO 3ato wWTo nareHTHa npaga, y npuHumny,
ITUTE CamMO nNpoHanacHe, Tj. MHBEHTHBHE WHTENEeRTyanHe TBopeBuHe
0je ce oAHOCe Ha HewWTo, WTo npe Tora Yy NPUPOAW, HAO TaKBO, HUje

' Hans Schade: Patentierung von Pflanzenzuechtungen, GRUR 1950,
eTp. 312. (nasepeno npema Hevdt: Anmerkung zum Urteil sRote Taube«, GRUR
1969/12, crp, 675).
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noctojano [lomeHyTu onuc He OBM MMao HuKaxBy apyry NpasTUUHy
BPEAHOCT, jep je WM3BEeCHO jJa ce HUHO He OW pewuo aa noHoBy Taj
nocTynaK, Kapa seh Mome pa aolie A0 OHUX NpUMepaHa HOBe Gurbile
COpTe, HOjU Cy Pe3yntat HEeHOr MPUPOAHOr pasmMHoMapama. C Apyre
CTpaHe, ca CTaHOBMLUTA NOTMKE NajCHTHOr CUCTEMAa, HesoyMUUy u3a-
3uBa MUTatbe HKHako je Moryhe nateHToM WTUTUTU Npouzsoa (apyry,
Tpehy wunu OWn0 HOjy HapemHy redHepaumnjy Hosc OubHe copTte) Hoju
Huje pesyntar HenocpeaHe JbyACRe WHBeHuuje, Beh je vy npupoau
seh noctojao y Buay BubKe-poauTesmna.

[MocmaTpaHo ca acnexrta cafpiiMHe naTteHTa Kao MOHOMOoJNCHOr
npaBa Ha NpoHanasak, YMHW ce fa nateHT He OGu morao Aa npywu go-
BO/EHO edimKacHy 3aliTuTy cTBapaouy Hoee OGumHe copre, oaH. TUTY-
napy nateHdTa 3a HOBY OW/HY copTy. Haume, noaHato je pa narvedT
osnawlyje TUTynapa L3 MOME Ha UCH/bYYWB HauyWH A NPUBPEAHO
nckopuwhasa npoHanasak, Tj. ga ra nNPUMeEHYyje y NpousBoAreM, NywTa
y nNpomeT npeamete uspaljedHe npema npoHanacHy WM fa uUx npogaje.
MehyTtum, ,npaBo U3 nateHTta, Koje Ce OAHOCK Ha npeameT uapafjeH
npema U3ymy He MOMEe CIUjeJnTH TaHas NnaTteHT y NnociOBHOM NMpoOMeTy.
Tho ra je neranHo HabaBuo o4 umaola naTeHTa W3PaBHO MAWM NOCpes-
HO, HWje Buwe Be3aH natedHToM. CTEYHEHO BAACHWULWITEBO HA TAKBOM
npeaAMeTy He MOMe A0hK y KOAM3Wjy Ca UCHbYUYMBUM NPaBOM Mpu-
BpeaHe ynoTtpebe u3yma jep je npaso nateHTa cajga HKOH3YMWPAaHO.
Crienatess Mome Habasmenn npeamer ynotpebutu cam uaum npexo
APYTUX, MOHiE ra n fabe npoaatn be3 ukaksux obasesa npema umaoLy
nateHta’.'" TaHo, eBeHTyaAHu TuTynap naTeHTa 3a HOBY OW/LHY COpPTY
oanydyje camo Aa nu ja copTy (ceme wau cafHu matepujan) nyctu
Y NpOMeT, AOK neranHu npubaBunau, momie ceme WAM cagHW maTtepu-
jJan HOPMCTUTWM Ha Hajwmpu Moryhmn HaumH, wWTo yH/byYyje M pamne
yMHOMaearbe 1 npenpogajy ucrtor. OuurnesgHo je pa je ed)eHTUBHM
MOHOMON TUTynapa nateHTa 3a HoBY Ou/bHY copty bButHo cnabuju op
MOHOMOMA HKOjU WMa TUTyAap nartcHdTa 3a npodanasax ua obnactu He-
HUBE MaTepuje.

U3 wusnararea o natedtubunHocTu nocTtynka 3a CTEBapake HOBe
OGumHe copTe, Kao M NaTeHTUBUNHOCTU came BumHe copTe npousnasu
A& Ce NaTeHT, y HHEeroBoM HAACUYHOM BULY, HE MOME CcMaTpaTtu

di4eHBaTHUM nNpasHUM CPEACTBOM 3a 3alUTUTY npoHanasaka us oGnactu
BoTaHuKe.

ONNEMEFMBAYHO MPABC KAQ OBAUK MPABHE
SAWLTHUTE HOBUX BUJBHUX COPTU

C ob3upom Ha usHere cneuuduuiicCTM NpOHanazaka Ha nosby
botaHuKe, Kao npuknagad obNMK BUXOBE 3alWITUTE nojaesbyje ce jeaHo
HOBO WCH/byumBO npaeo (onnemewusatiko npaeo). OBUM nNpasoMm ce
odeabefjyje nponanasauy moHOnon Ha npuepegHo wucHopuwhaeake
NPpOHanacka, anu je cajpwuHa osor npasa, Oyayhu pna je npumepeHa
CNeunuyHoj NpUpoan NpeaMeTa, pasauuuTa oj CaipHUHE Npaea W3
natenra. WcroepeMeHo, ‘'onaemMeHuBaYHo npaso y 06je’TUBHOM

17 AnGepr Bepona: Ilpapo wHAVCTPH]jCKOr BRacHumuTEa, 3arpeb 1978,
CTp. 94,
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cmucny, capehyje cneundmuHe ycnose 3awTuTe, poKOBE 3alWTWTE, Hao
M HEDOUMTE pasnore NpectaHka 3awTuTe. Y OKBUpY OBOr Npasa, Kao He
MaH:€ BarMHO, MOCTaB/ba Ce W nNuTatbe Hoje Ne uHCcTUTyumje n y Hojem
noctynky oaocGpaBatv, MNpaTtUTU M YHWAATH 3aWTUTY HOBMX Ouib-
HUX COPTH.

A) IIPEIMET 3AINITHUTE

Hapa je peu o npeamety 3awture, obBliYHO ce Haxie aa je TO
HoBa Owmna copta. To, mehytuMm, Huje cacewm npeumsno. lNpeameT
JalITUTE je pPenpoaAyHTUBHUM mMmartepumjan Hoce DubHe copTte. Hako ce
Bumre penpoayryjy [pasmuomasajy) reHepaTtMBHUM U BereTaTUBHUM
nyTem, TO npeaMeT 3alTute uYuHe ceme W calHu mMaTtepujan (CTpyH,
cagHuua) Hoe Du/bHe copTe. 3aliTUTUTH Ce MOMe, Yy NpuHuuny, pe-
NPOAYHTUBHW mMaTepujan duno Hoje bBuwHe copre, 6e3 obaupa Ha no-
cTtynal #ojum je Ta coprta aAobujeHa (vnownoeu, xubpuagu, poaosu, nu-
Huje, nonynauuje), Kao W 6e3 obaupa Ha nonasHu matepwujan.

B) YCJIOBU BALITHUTE

Y ycnoBuma 3awtute ce copmynuile wra ce, y CMWCAY 3aHoHa,
noapasymesa nosa bumHom coptom, To je xomorena wm nocrojaHa (cta-
bunna) bumua rpyna. MNopa xomoreHowhy ce noapasymeBa u3BecTaH
cTeneH jeaHoobBpa3HOCTKM HapaxTepucTuHa nojeauHavHmux GUBHUX NpuU-
MepaHa, Ha npuMep Yy norneay BpemeHa uBeTara, Benuuude nnoaa,
marneaa v cn. [loctojanvocr [(ctabunHocTt) ocobwna o3HavaBa cnocob-
HocT DumsKe pa ce penpopylyje 6e3 HEHOTUNCHUX U FEHOTUTICHUX ae-
BuMj2umja, 1 TO y TOHY Bulle penpoayHTUBHKWX nepuoga. Paanoaum Buo-
AOWKe npupope 3axTeBajy ga ce y norieafy XomoreHoctu, a nocebHo
y norneay nocrojaHocTu OwibHe copTe, NocTaBe WUPU HPUTEPWUjYMA.
MocTtojaHocT ce Hajnpe nocTuxie HOA EGIETATUBHON, a Yy Makbo] Mepw
HOA reHepaTtuBHOr pas3mHorasatba Owwana. LUtaBuwe, Hputepjym no-
CTCjaHOCTM COPTE je TONUHO WHPOK, A& ToNepulle WM WHTEepBEeHUMjY
HoBeHa HKOA CBaKOr reHepaTUEHOr pa3MHOMHAaBarba penpoayHTUBHOr
MaTtepwjana HOBE COPTEe, Hao WTO je ciay4daj Hog XubpuiHwux copTu.

Copra.mopa OuTH HOBa, NpKU Yemy Ce HOBOCT MOMME OAPEeAUTH Hao
-ancoanyrHa wau penatusHa. ANconyTHa HOBOCT noApasymesa Heorpa-
HW4YEHY CEETCHY HOBOCT. HOHHpeTHO, TO 3HauW ga ce copra uuja ce
HOBCCT uUCnNuTyje, nopean ca CBMM copTama Koje cy noctojane wunwu
nocroje, nao WM ca OHWMa Koje cy onucaHe y ob6jasmeHum cnucuma
busio rae y csety. PenatusHa HOBOCT nojpasymesa HOBOCT Yy OrpaHm-
YeHOM cmucay (reorpadchu, BPEMEHCHM MAWM HAa APYFM HAUYMH).

B) CAIPH{MHA OIINIEMEILIIBAYKOD ITPABA
TuTynap onsemMeruBadydor npasa MMa MCHyuuso osBnawherse pa
cam npouzpoiun (pagu npopaje) penposyRTUBHM Matepujan Hoee Gusmb-

He coplie W Aa ra, y HomepunjanHe cepxe, nywrta y npomer. To 3Haum
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A7 NPOU3BOAH-2 paju npogaje W cama npojaja penpoayHTUBHOr marte-
pujana HoBe M 3awTtuhene GumHe copTe 04 CTpaHe APYTUX WMLA NOA-
nesme oDaepe3n NPETXOAHOr Tpawerba A[03B0ONAE TUTYlapa OonaeMeHu-
BAYKOr NpaBa WU WUCNyHEeHa APYrUux AONYWTEHWX YCNoBRa Koje oH no-
ctau (nunuexua), M3 Tora npousnasy 3HavyajHa pasnvka y O0AHOCY Ha
naredT, jep npubabunal HOju PenpoayKuUOHW MaTepujan HoBe U 3awTu-
Feue DumbHe copTe HepucTM 3a concrteeHe notpebe, Hema oDaseasy
Tperera nuueHue. Tako, Ha npumep, npudaBunal, 3pHa HOBE W 3aLUTU-
fiene coprte KyHypy3a momie 3pHO ynotpebutu 3a cetBy paau gobuja-
ba MNOAOBA, MOMHE ra camjetu y OpawHo, mome ra ynotpebutm Hao
xpaHy 3a cTory uawn 3a ntuue. LLrasuiie, oH mowe nnopose, GpawHo
A XpaHy 3a nTuue npojasatu, He Bpehajyhu TuMe onnemerusauio
noaso. [flakne, 3a WCK/BYYMBO AEJCTBO ONnemewmnBauvnor npaea OuTHA
je HameHa Hojy npubaBunal pPenpoaykTMBHOr MaTepujana HOBE W 3a-
iwtuhene Bumbe copte Aa ToM matepujany. Haume, jeaAMHO ako #enu
Aa ra HOpUCTW Y CBPXY yMHOMaBawa W npojaje Hao Takeor [Hao pe-
NPOAYKTMBHOr MaTtepujanal, oH mMopa 400uUTH nuueHuy. ¥ cBuM Apyrum
cnydajeBuMa OH MoOe npubDasB/mbeHn penpoAyKTMBHWM MaTepujan cno-
GooHO HOPUCTUTW W pacnonaratn Hume.

T') POKOBHM SAILLTHUTE

Guonowre cneundmuHocT npeamera  onneMmersMBaykor npasa
Hanamy JefHO NPpUHLUKWNKWJENHO pasnuroBarbe Yy norneay pPoKoBa Tpaja-
tka 3aWrtuTe 3a nojeauHe OuwHe copTe, U To ¢ ob3aupom Ha OBubHy
ROCTY Kojoj npunagajy. To je, yonuiteno yaes, pasznuxa uamehy oHux
BumbHUX BpCTM uMjM NpeacTaBHUUM HpaTHO Muee [(jeaHoroanwibe w
Acoroguuitse Bumsrel U BUBHUX BPCTHM YMjY NPEACTABHULM CY BuULlero-
aAnike Bumwke. OsBa pasanuHa y Tpajawy HiMBoTa ODumwana je peneBanT-
Ha 33 AYHUHY pOoHa 3awTuTte, jep je KoA BUleroaulirkux dumana no-
TpeDHO gywie Bpeme Aa Y3rajusad NPOUIECAE DENpOAYKTUEHM MaTe-
pijan 3a npoaajy.

M) MOCEBAH HAYMH IIPECTAHKA OIIJEMEHRMBAYKOL IIPABA

Hanpea je sBeh Ouao peum o nocrtojaHocTu ocobuHa HOBe DuibHe
CCpTe Kao ycnoBy meHe 3awTtute, n o Tewkoliama pa ce 1a nocroja-
HOCT OCTBapu M cadysa. Y npavcu ce Jewasa pa jeaHa HoBa OwusbHAa
COpTa ¥y TORy poHKa 3awTture nouHe pa rybu ceoja npeobutHa cBojcTBAa,
WITO AOna3u Hao nocnepuua rnpoMeHe MUKPORAMMATCHMX YCNOBa Yy HO-
Mvia ce copta Heryje, unu 3bor came redetcHe HecTabunHocTu copre,
KOja ce HecTaBunHocT oTHpuje Tew wpos sehu Gpoj renepaumja Guba-
ta. Oronnocrt rybutka npBobutHux ceojcTasa coprte, 36or Kojux je
Copra Ouna zawrTuheHa, npeacTaB/mba NOMMYAH M ONpaBAaH pasnor npe-
CTatina 3awTure copre.
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B) HADJIEZKHOCT M IIOCTYIIAK 3A OINOBPABAIBE
SAINITHUTE 3A HOBY BMIbHY COPTVY

OpobpaBare 3aWiTMTE 3a HOBY DWM/bHY COpPTY BpuwK nocebdbaH, 3a
T0 npeaBwhen ppasBHu oprad, y nocebHom nocTtynky. Taj oprad je,
npe ceBera, AyiaH ja uvcnura ga nv npujasmbedHa boTaHuMuHa HynTypa
ucnywaea ycnoee pa bDyne cmarpaHa cOpTOM, a 3aTuMm, ga v MOMHe
GuTy npaBHo 3awTuheHa. Y ToOHy Tpajatba 3aWTATE, UCTU OpraH je
AyHaH aa npatum KBanuteT s3awTtuhene copte. CopTa uyuje je nenutwm-
BalbE 3aK/bYYEHO U HOja ucnyrasBa ycnose ga byae sawrtuheHa, ynu-
cyje ce y noceban cnucax (perncrap) sawTtuheHux copTu, o4 Kojer
MOMEHTa NouYnktbe fa Te4ye pOoH 3alTuTe.

SALWTUTA HOBMX BUI/BHUX COPTK
Y YMNOPEAHOM MPABY'

U3 ropwber manararba npouanasn pa je, o obnvka npasHe 3awture
HUBMX DWM/BHUX COPTU, NPELHOCT Ha CTPaHW onnemMernuBavyxor npasa,
AOK je naTeHTHa 3alWTuta HoBux DWbHUX copTw moryha, anu He u aje-
KB2THA, jep HEHE APYLWTBEHe UW/beBe MNpaBHEe 3aWTuTe HOBUX DUIbLHMUX
coptu He obesbefyje, unn ux obesbehyje y3 mHowTBo Tewwxoha Tex-
HUYKE N CYLWITUHCHE TpUpoAae.

Mamelly HauvoHanHux 3aHOHOAABCTaBa Koja npyHajy naTeHTHY
34aliTUTY HOBMM DubHUM copTama, Tpebano b pas3nuHoBati OHa 3aHo-
HOoAAaBCTBa rae je Ta 3awTtuTa, ¢ 0D3MPOM Ha ycnose W cagpiaj, jen-
Hata ca 3aluTMTOM npoHanasaka sadH obnactu Buonoruje (CP Hemauka
— 3a Heke BuwwHe Bpcte, Mahapcka), o4 OHUX 3aHoHOAaBCcTaBa rae
CE Ta 3aluTuTa Has3umsa naTeHTHOM, ailu Hwuje jefHaxa 3alTUTKU NpPoHa-
nazaxa BaH obnactu Guonoruje (CAL, Ryba, JywHa Hopeja). Opyrum
peyuma, y OBOj APYroj rpynu 3emasbsa, npasHa 3alTuta HOBUX BusbHUX
COPTWM Ce OCTBapyje nyTem cneuujanHux BpcTa narteHta 3a OuibHe
(plant patent).'

CneuvjanHe 3aHoHE 0 3alTUTU HOBUX DWLHUX COpTHM NYyTEM oniae-
MEHMBAUKOr npaBa aoHene cy mHore semne (CP Hemausa, benruja,
Mpenuycka, Xonananja, 0P Hemauna, Wseacra, WWsajuapcra, Benuka
Eputanuja, JymHoadpuura Penybnuna, Apredtuna, Hosu 3enanp, Jy-
rccnasuja, CAJL — 3a BumHe Hoje Hucy obyxsaheHe naaHT nateHTOM).
Y CCCP-y n Pymyuuju je npeaeubhjen aytopcku ueptudpmrar kao obnur
MpaBHe 3aluTuTe cTBapanaua HOBMX DW/BHUX CcOpTU.

18 JTogany O 3allTHUTH HOBMX GMIBHMX COpTHM ¥ MojeuHuM apiaBama ¥3eTH
cy uz Patents Throughout the World, New York 1981.

19 Ha npumep, y CAJIl ce cagpmxuua plant patenta cBoa Ha MCOHONON Be-
reTaTHEHOr pasMHoOMaBama HoOBe DOMILHEe copre 1 yrnorpely 1 npopajy Taxko
penpoAyKOBaHor marepijana na Tepuropujmu CAJN.
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VERYHAPOOAHA MPABHA 3AWTUTA HOBUX
BEWJbHWUX COPTH

A) ITAPVHMCKA KOHBEHIIMIA 3A SALITHUTY
VMHIAYCTPUMJCKE CBJUHE

Hao wro je noaHato, lNapuckia HoHBEHUW]ja He pedmHmwie npe-
UM3HO TpeamMeT cBor peryaucatsa. foaywe, y qa. 1. cT. 2. Ce Hame
pa cy TO NareHTu, Mojenn 3a ucKopuwhaepare, UHAYCTPUICKRU y30pUn
W moaenn, habputku Uau TProBauxu HUIOBU, YCNYHHW HWUIOBWU, TPro-
BAUHO MME 1 03HAKE WAW WMEHa nopekna, Kao W cy3bujarke Henojanue
yTarmuue, ann HoHBEeHUW]a He aaje AedMUHUUWM]Y FopHUX NOjMOBa, seh
TO npenywiTa HAaUMOHaNHWM 3aHOHOAABCTRMMA. Hapa je ped o mateHTy,
70 3HauM pa he ce nateHToM y cmucny HoHBeHuUWje cmaTpatu CBaKo
Oli0 TIPaBC MHAYCTPUJCHE CBOjMHE, HOje HauuoHani{o 3aKOHOAABCTBO
seM/Le ‘WigHuie |lapucke yHuje Byane os3Havmno Kao naTteHTt. M3 unkbe-
wue fa oapehjenun [(poaywe manu) 6poj zemama unanuua llapucke
yHuje npusHaje naTeHT 3a HoBe BubHe COpTE, Kao U N3 YMHHEHWLE Aa
HoHzeHuMja peryaulie npaBHW MONOMHAaj cTpaHaua Ha OCHOBY NPUHUK-
na HauwoHanHor TpermaHa (un. 2. cT. 1) caesn ja cTpaHu npoHanasauu
HOBYX DWBLHWMA COPTH, NOJA YCAOBOM Aa Cy ApHiabB/baHu HEKe 0J 2ema-
ba unaHuua YHuje uam cy acuMuamupari, Hauendo, ynase y Hpyr How-
genumjom sawTtuhernx nuua. Haume, onn mory, 6ea obsupa aa am
3eM/ba HbUXOBOI APHAaB/baHCTBa WK acumMnauMje npu3Haje natedT 3a
HOBe BubHE COopPTEe, OCTBAPUTU NaTeHTHY 3allTUTy 3a CBOj NpoHanasax
y CBAHO] 3eM/bM ulaHuum YHuje, noja nNpusHaje Tarsy 3aliTuTy CBOjMM
npiasmanuma. Y Tom cmucny, cee ogpeabe [lapucre HRoHBeHuuje,
Hoje ce ofHOCE Ha natedT (MeRyHapoAHO NPBEHCTBO NATEHTHES npy-
jaBe, HE3aBMCHOCT NAaTEHTa, OTPaHWyErbe NaTteHTa u ocTana MUHWUMan-
Ha npasa) NPUMEH/LUBE CY WM Ha rope W3HeTy NPaBHy cutyauujy.

YnpHoc yHueepszanHocTn oBe HouseHuwje, Kao 1 HeHoj udysert-
HOj enacTuuHOCcTW Yy norneay oapehersa npeamera peryavcara, OHa
ce HWje nokazala HKao NorojaH WHCTPYMeHT MelyHapoaHe 3awTure
npoHanasaua HoBWUX BUBHMX copTu. Pasnor oBOME jecTe Yy YurbeHWUUn
Aa HauvoHanHa 3aKoHOAaBCTBa, Y BeAWKG] BehuHu cnyuvajesa, He npu-
3HAjy naTeHTHy 3aWTUTy 3a HoBe DULHEe copTe.

B) KOHBEHIIMJA O EBPOIICKOM INATEHTY (1973)

Oea HouBenuwnja, vyceajajyhm pewewa Esponclor criopadyma o
yHuMHaUMju HEHWX MOjMOBa MATEHTHOFr nNpaBa, He A03B0/baBa ApHia-
BaMa wiaHuuama wmapaBatbe nateHata 3a OW/bHE copTe Wan HUBOTWHe-
CHe nacMuHe, Kao HM 3a nocTynne 3a acbujarse nectux. OBOo ce He
04HOCU Ha MWUHPODMONOWHKE NOCTYNKE HWM Ha NPOW3BOAE KOju cy pe-
BYATAT TaKHBUX NOCTynasa.
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B) MEBYHAPONHA KOHBEHIIMJA O 3AIOITHUTH
BMJBHUX COPTH

Morpeba 3a BMWMKM CTENEHOM YyHUbUKauuWje npasHOr TpeTrmaHa
MHOCTPaHUX NpoHana3a4a HoBWX OWBLHWUX COPTH Yy CBETy, NoacTakna je
1957. roa. y [Mapuay npsy melyHapoAHy KOHpepeHuujy 0 oBom nura-
wy. Behi Ha cnepehoj aunnomarceoj KoHdpepeHuujn 1961, takohe vy
Mapuay, Aowno je A0 3akibyucka MefjyHapoaHe HOHBEHUMje O 3aWTH-
™M BumHUx copt [y aamem rercty H3BC).

Temehu creapary yHuje wrto Beher Gpoja zemama woje npusHajy
2AUTUTY HOBuX OumHux coptu 6e3 obsupa Ha Hacnos 3awTnrte, Te
TuMe U npesasunamersy copmanuama lNMapucre HoHBeHumnje, H3BC je
oTEcpeHa 3a NpUCTYNn Hako JApHiasamMa Koje npusnajy nocebuo onne-
MEHMBAYKO NPABO, TAKO U OHWUMA KHOje NPU3Hajy nareHT 3a HoBe Buib-
He coprte. Y oba cayyaja, mehytum, notpebHo je aa Ta npasa He Gyny
Matha 04, OHOr npasa Roje je npeasuheno y un. 5. K36C. Wrasuwe,
H3BC y un. 2. cv. 1. no3po/ksasa napanenHo noctojad:eé nateHra 3a
HOBY OMILHY cOpTY W nocebHOr onaemMerUuBaUKOr nNpaga y jesHoj aent-
mu, ¢ Tum pa 3abparbyje HUXOBY Kymynauwjy y owsupy wucte bora-
HKYHE BpCcTe.

HoHBEHUUJOM CY, HO OCHOBY HAaUWCOHANHOr TpeTmaHa, 3awTtuhenn
TMTVYA2pu OoAHOCHUX npaga (huanuka wau npagHa nuua) Koju umajy
Gopasuwite uman npebuBanvwite y HEHoj 3emmpun unanuuy H3BC wnu
KOju cy ApHaBbaHu HEeKe oh Tux 3emama (un. 3). lNopea tora K3BC
[O3BO/mABa Aa ApHaBa ynanvua YHuje 3a 3awtuty DUmHUX COPTU Npu-
Metrbyje HauuoHanHm Tpetmad npeasuhed un, 2. n 3. NapucKe HOHBEH-
umie, Tj. na obe3bean HaUMOHANHKWM TPEeTMaH M Y OAHOCY Ha nuua Hoja
cy sawTtuhena lMapuckom HOHBEHUMWjOM.

Y npuHUuMny, HOHBEHUM|CHA 2alUTUTa CE, ¥ AUCNO3NTUBHOM CMUCAY,
oaHocu Ha cse BoTaHuude Bpcte. Meljytum, mmneparuBHa KOHBEHUM]-
CHa 3awTtuTa je, y norneay npeamMertTa, HeWTo CYHMeHa, jep ce nowno
on Tora pa apwase uaanwnue K36C ob6jerTHBHO HUCY Yy cTawy aga cnpo-
BeAy 3aWTUTy 32 HOBe Du/bHEe coprte ¢Bux DOoTaHWUKMX BPCTA, U TO U3
pasnora CNOMEHOCTU NOCTYNHa 3a nNpoBepy U oaobpere 3awTuTe, Kao
n notpebe nocrtojarka YCHO CnNeynjanuadoBaHUX CTPYYHWUX YCTAHOBa 3a
Taj nocao. Tano, H3BC y un. 4. nponucyje obaseany sawTuty Hap 3a
S OcTaHuMuHKMx BpCTa, KOjy 3aWITUTY cBaka apsasa mopa obeabeautu
Y TPEHYTRY npuctynara HoHBeHumju. 3atum, y pory oa 3 roavHe
2alTUTa ce Mopa npownMpuTK HajMak.e Ha jow 2 BpcTe, Yy PORY oA
6 roauHa HajMare Ha jow 4, v y PoRy oA 8 roanHa Ha CBe BPCTE Koje
Cy 1aseaeHe y npunory HoHBeHuuje.

He sappmasajyhu ce Ha ocHOBHO] canprivHm KoneBeHumjom npeas-
piufienor cnnemersuBaukor npaea (un. 5), jep ce oHa noaypapa ca seh
pcyeHUM y oaesbry ,OnnemMernuBavyko npaso Kao obavK 3aWiTMTe HO-
Bux DumHux coptu’’, yHasyjemo camo Ha nocebHO npowwupetrse Tor
npaea: ,llpaso oarajuBauya ce NpocTUpe Ha YHPacHe BUmHe UAM HUxo-
Be Aenose Koju ce oOMUHO He nywTajy y nNpoMeT y CBpPXY YMHOMaBa
L8, yHONMHO Dyay ynoTpeb/henHun Hao pPenpoaAyHTUBHW Matepujan 3&
NMPOU3BOAHY YHpacHOr Duka wan useha'”. Per arsumentum a contraric
MOHIE Ce 3ar/byyuTu Aa y nornepy Apyrux Bpcta Oumwana onaemersu
BAYKO NpaBo HeMa AoMmallaj y caydajeBuma Haaa HeHo nuue npubasi
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04 TATynapa TOr npaBa pPernpoaynTueHn mMaTtepujan 3a COMNCTBEHY YMo-
Tpeby, nNa ra HacHuje, NMPOMEHMUBIUN MY HaMEHY, WCHOPWUCTWU 33 YMHO-
sHaBarbe W npojajy Kao tansor. Tor muwmerba je u H. Juehe. Y norne-
Ay yKpacHor Guiba ,n0CebHO perynucare 3acHWMBa CE Ha YMHEHUUW
na y OBUM chydajeBuma mMome OuTu uzBefeHo BEreTaTuBHO pPa3MHO-
aeabe HKoje u3mude csakoj moryhiHOCTW HOHTpcAe 04 cTpaHe yara-
jusava. CanuyHa cuTyaumja je, AoAylwie, Ha NPUMEP KO4 HpoMnupa, anu
je onacHocT waberaBarba TpameH.a JA03BOME Mama, jep je Tpowak 3a
jesHO NpUBPEAHO WCNAaTUBO pasMHOMmaBbaree Hecpaamepso sehn, a,
OCUM TOra, jaBHOMPaBHW MpONUCKU O MNPOMETY cafHOr maTtepujana no-
MaMy cnpeuasare Hepossoskewe ynortpebe jeaHe copre’ .

Da Ou jeaHa OGwwHa copta OGuna szawrtmheda, 7j. ga 6w weH cTea-
panay, ctekao onnemerusauto npaso, H3BC npepsuha cnepehe ycno-
pe: CBETCHY HOBOCT, XOMOreHocCT, NocTejaHocT (cTabuAHOCT) M O3HaRy
conte y cmucny un. 13. Copta je HOBa, ano cec y noraepy sHadajHux
obenemja pasnuKyje on Here pApyre onwrtenosHate'' copte. lMog
ONWITENO3HaToOM COPTOM ce nogpasymesa copta Hoja ce seh yno-
TpebsbaBa, copTa 4YNjM Ce PEernpoayKTUBHW MaTepujan eeh Hanazm vy
NPUBPEAHOM TNPOMETY, COopTa HOja je ynucaHa y PEerucrap Coptn uam
COpTa Koja je Ta4Ho onucaHa y Hexd] nybauraumjn. HoeocTtu copre
HE LUKOAW 2KO je y TPEHYTHY no4YyeTtka nocTynsia 3a ogobpere sauiture
Beh Guna y npomeTty y HeKkoj Apyroj semmn unanuum H36C, anu He
Aywie oa 4 rogwHe (4n. 6). K3EC 3abparyje HaumoHanHum 3aHOHO-
AaBCTBUMa Aa NpONucyjy Apyre waw AcjaTHe ycnose 3a ojobperse
3aluTUTE HOBE cCOpTe 04 HabpojaHux.

Por 3awture ce padvyHa oj JaHa 0f00pera 3alTuTe, U U3HOCH
Hajmare 15 ropmHa, AOK 34 OWHe nHao BuHoOBa nosa, sohuna crabna
N HWUXOBE MOANOre, UIYMCHG W YHpacHo papBehe u3HoCUM Hajmame
18 roguna" (un. 8).

Onnemerwnsauko nNpaso Mome GUTWM OrpaHUdYeHo U3 pasnora jasHor
uHTepeca (un. 9. ct. 1). Mpu ToM, aKko je orpaHuyerse ycnepmno paau
obesbehuBarba nHTEH3MBHMjer Hopuwhera copTe npuHyaHAa AULLEHUA
y jasHOoM uHTepecy) K3BC obBaBeayje Apase unanvue Aa npesysmy
Mepe HKako O TuTynap onjicMerueausor npasa nobwo nNpaBuuyHo obe-
wrehewe. OnnemMerbNBAYKO NPABO j& HUIITABO aK0o Ce MOoKawe Aa y Mo-
MEeHTy oAoDpaBarba TOr npaea Huje 6GMo nenyHeH ycnos Hosoctu. H36C
nponucyje v Apyre pasnore sa npectaHak onfemerwusadror npasa. OHO
Npectaje ako Tutynap Huje y moryhHocTh ga HaanemHoM opravy Jo-
CTaBuU penpoayKkTMBHUM matepujan sawruhene coprte, Ha OcHOBY Hojer
Bu ce yctaHoBuno Aa je copra 3aapHana mopchonowre u chuanonowke
0cobuHe Koje je umana npunurom oaobpera sawTtute. C Apyre crpaHe,
ONNeMEeHNsaYRo NPaBoO MOME NpecTaTi aKo TUTYNap NponycTy poKoBe
3a nocTasy penpoAyHTUBHOr matepujana sawTuhedHe COPTe HaANEHHO]
YCTaHOBW pajn NPOBEpe XOMOTreHOCTH W NOCTOJaHOCTW CODTE, WKW AKO
MPONYCTW pOKOBE 3a ynaaTy Tauce 3a OApPMHaBakhe CBOr NPpaBa Ha CHas3w,
K3BC 3abpaibyje apwiBama unanuuama aa npejasuie Lpyre win gopartHe
Pa3nore 3a NOHUWITEHE MMM NpecTaHas OnNACMEeH.MBaYykor npaea.

20 Hanno Juehe: Das Zuechterrecht des Internationalen Uecbereinkom-
mens zum Schutz von Pflanzenzuechtungen (GRUR INT 1963/11, crp. 527).

117



Pox 3a meljyHapogHO NpBEHCTBO NpujaBe HoOBE copTe paan oAo-
bDpasarba onnemersuBadvRor npasa maHocm 12 Mmeceum, ¢ Tum Aa nocne
npotexa Tor poka H3BC ccrasma noagHOCHOUY NpujaBe jow jeaad pox
(Schonfrist) oa 4 roguHe ana NPUNOHK HAANEHKHO] YCTAHOBW Y30pHe
PenpoAyHTUBHOIN Martepujana HOBe copTe pagu ucnutusamwa (un. 12).

Y un. 13. je nponucado Aa HOBa copta Mopa HOCWTW O3HaHY HOja
he omoryhutn naentudpuraumjy copre. O3Haka copre ce MOp HOPKCTH-
™ vy cBuM 3emsama ynanuuama H3bC kavo 3a BpeMe Tpajarba 3awiture,
TAaKo W NOcne NpoTeka 3awTuTHor poHa. O3HaKka copTe He cMe Aa 1o-
nurupa ca sawTuheHnm IHUroBUMa HojuMa Ce O3Havyasa UcTa WK cnuvHa
poba apyrux auua. O3Haum copTte TUTYNap onnemersMBavykor npasa Mo-
e J0AaTU U TProBaYKN HMT.

Y un. 14. H3BC oapehiyje pna je onnemernBadHo Npaeo HE3aBUCHO
0f, HAUMOHaNHUX YNpPaBHO-MPaBHUX NPoOnNUca Kojuma ce peryauiy npo-
MET M KOHTpONa npometa DWBLHOr penpoayRTUBHOr mMartepujana.

Damux 27 unanosa K3BC oaHOce ce Ha peryavcare TEeXHWUYHMX
M anMUHUCTPaATUBHUX nUTarsa.

H3BC cy 1561. notnucane, a satum patudurosane CP Hemauua,
Bearnja, Mpaduycra, Wtannja n Xonanaumja. Lo 1978. osoj KoHnsenunju
cy npuctynune v Hadcha, lllseacka n Benuna Bpuranumja.

' OAHOC M3MEBY IIAPUCKE KOHBEHIIMJE 3A 3AUITHUTY
MHAYCTPUMJCKE CBOJHMHE M MEBYHAPOJIHE KOHBEHIIMJE
3A 3AIITHMTY BMJbHMX COPTH

V haan nperonopa n uspage K36C nocrtaeuno ce nutawe oAHOCA
Bysyhe Houpernuuje n Mapucke nousenunje. Buno je samucnu aa K360
nNpeacras/ma noceban cnopazym y ouBupy lNapucke yHuje, a y cHnany
ca un. 15. Napucke woHBeHumje. Ha Kpajy je npeosnasano cynpoTHO
Mulueerse, Tj. Aa KSbC Byae akt nezasucad on MNapucHe HoHBeHUW]E.
Ganyuyjyhu porahaj 3a pewerse Tor nuTarka ouo je nponann noxywaj
peemaunje lNapucrKe KOHBEHUM]E Y CMMCAY NPOWMNPEHA HEHOr npeameTta
W Ha ppyre ubauvke npashe 3aWITUTE HOBUX BW/BHUX COPTW, OCHMM na-
Texta.?’ MNopea Tora. nojaswo ce oTnop npema eseHTyanHoj obGaseau
NPUMEHE NPpUHUWNa HauWoHanHor Tpermana M3 un. 2. lNapucKe HOHBEH-
uuje, ¢ obaupom pa, y ogHocy Ha ykynaH 6poj semama uynavuua Ma-
PUCHEe yHWje, camo Manu Dpoj 3emama Mnpysa npasHy 3alITUTY 32 HOBE
Bumne copte, wto 6M Te 3em/me AOBENO Y HEONpasjaHO HENnoBObaH
nonomaj. Mehytum, ¢ o63upom Ha unmwenuuy aa je yws H3BC 6uo na
obyxBati cse 2em/be HOje Npymajy NPaBHY 3alTUTY HOBMM GUibHWUM
coptama, He3 pasnumke HOjU je Ha3MB Te 3alTute, MaTepujan:ionpasHe
oppendbe H3BC cy KoHcTpyucaHe Tako, aa apsasa unanuua K3BC,
HOja wTuTK HoBe OwmwHe copTe natedtom, Te 36or Tora Kma mehyHa-
poaHonpaene obaeese npema [lapuckoj KoHBeHumjun, mome Te oGarese
nispwasatn ne aonasehu y cyrob ca K3BC, u obpathno. Mako je, yon-
wreno yaes, K3bC pahjena npema yzopy na Mapucry KoOHBEHUMjY, Npu-
MeTHo je pa H36C wma panero mame KoMNpomMmucaH Hapaxkrtep oa [la-
pucKe KoneBeHuwnje. Hanarnepn, jeanHu HpynaH KOMNPOMUC jecTe A03BO-

21 Hans Schade—Kilaus Pfanner: Das Internationale Uebereinkommen
zum Schutz von Pilanzenzuechtungen (GRUR INT 1962/7—8, crp. 347).

1€



MaBarbe 3alTUTe 3a HOoBE DWLHE COPTE Hako NyTeM HOBOr ONieMeHu-
Ba4yKOr npasa, Tako u nytem nateHta. Melytum, Taj HomnpomMuc je camo
cdiopmanHor Kapautepa, jep H3bC cTporo ogpeljyje caapmuny tor npa-
Ba, 3a pas3nury o [lapucke HoHBeHuMje Koja He peduHule cBOj npes-
MmeT. [Jame, y norneay CBUX Hiby4HUX NTarba, Kao, Ha NPUMEpP, YCA0Ba
3aWTuTe, OrpaHuuerba, NoHWLWITEeHa W NpecTadHka 3alWTuTe, Kao U Bpe-
MeHcKor pacriopega obesbehemwa 3awTturte 3a cee Yy @HEeHKCy HaBeaeHe
Goraunuke spcte, H3bC ce geunpgupano uzjawrasa. MehyTum, YNpHOC
HacTojarwy Aa ce wsberde Honuauja lNapucke Koueenumje u H3BC, no-
jaBunu cy ce Hekw npobnemu u npumenbe y oHum chyuajeBuma rae ce
no/ba AEjCTBA OBMX HKOHBEHLMja NPOmMUMajy m ceny,

1. Ha Tememy oppeabe u3 un. 2. ¢r. 1. K3BC, Koja no3BO/maBa Ha-
UMOHaNHUM 3aKOHOAABCTEMMA ja 3a HoBe DubHe copre oapefjeHux Bo-
TaHy4yKUX BPCTa MPU3Hajy NaTedT, a 3a Hose OuwHe coprte apyrux 6Go-
TaHWYKKWX BpCcTa NpudHajy nocebHo onnemersuBadko npaso, CP Hemauka,
Koja je ao npuctynarka KR3bC npuanasana natent 3a Hose BuwHe copTe
Oez o0b03aupa Ha DoTaHW4YKy BPCTY, YBena je ropibi PemumM napanenHe
(ann He KymynatuBHe) 3awiTuTe HoBuX BumHMX coptu. Tako je aowno
A0 CuTyaumje y HOJOj APHaB/baHu AW acumunupaHa nvua 3eMmbe Koja
npu3Haje naTteHT 3a Hoee OuwmHe copte, a koja je unanwuua Mapucke
yHuje, ann He w unannua H3BC, ne mory y CP Hemauroj (unanuuu obe
yHW]€) OCTBapuBATKU 3ALITUTY 3a CBOje HOBe DU/LHE COpPTE M3 rpyne GHUX
GotaHnukux BpcTa 3a Hoje CP Hemausa ne npegsufja natent, seh
onnemeruBavyko npaso. McToBpemMeHo, ApHaBLaHUH UM aCUMWUANPaHO
nuue CP Hemauke MOME OCTBApUTU Yy TAKBOj] 3€MJ/LM NaTeHTHY 3aliT-
Ty 3a b0wuno Hojy noBy OumHy copTy. OeaHBa cuTyauumja, ca 4UCTO
chopManHonpaBHe TauHe rAEAWUILTA HWje NPOTUBHA [TapucHo] KOHBEH-
Unju, annm CaapHMHCKM 'mje y chaagy ca uaejom ose HoHBeHuuje.
Haume, ymecto TeHAeHUMje npowwWpera npaBa cTpaHaua Yy OHBUPY
Mapucke ynuje, sonasum ao nojage cysera TUX npaga. Y Besuw ¢ TuMm,
noctoju npeanor Aa ce Ha cnepehoj pesusuju K3BC, ymecto danyn-
TAaTUBHOT npowunperka HauuoHalHOr TpeTMaHa M Ha ApiasbaHe W acu-
Minvpada nuua ppsasa unauuua lNapucke yHuje, yBese 06asesHo
NPU3Hawe TaKBOr HaUWOHANWOr Tpermada.’?

2. Hacnarbajyfin ce Ha ogpea6y un. 4. Mapucke wousenumje, K36C
Npu3aHaje por MehyHapoaHor npeeHcTBa npujase sa oaobperse 3awTH-
T€ 3a HoBy OWbHY copTy oa 12 meceuw. HauuoHanHo yapyserse 3a
3aWTUTY uHaycTpujcke ceojuHe CP Hewmaure npegsname peeuznjy MNa-
PUCKE HOHBEHUW]e, Hako OW ce jesHOroAUWIHLKU POK NPUOPUTETA MOrao
HOprCTUTM Ha penauunjn lateHTHa npujaBa — npujaBa 2a onobpewe
ONNEMEUBaYyKor npasa u uamehy zemana Hoje npunanajy camo [la-
PUCKO] yHWjU, oaHocHo camo K3EC. Pesusuja B6un ce cacrtojana y tome
Aa Tapucra wouBewnuwmja, avanorno NpU3Hamky npoHana3aYkor CeBego-
HaHCTBa, NpusHa M ONAEMeruBaYKo NPaso; Aakne He Kao CBoj npea-
MeT, Beh camo Kao ocHosy 3a nocrojarse npasa npuoputeTta (un. 4.
Mapucke Houeenuuje).:

22 E. von Pechmann: Anwendung der Internationalen Uebereinkunft
zum Schutz von Pflanzenzuechtungen von 1961. (GRUR INT 1970/7, erp. 234)
23 E. von Pechmann: Op. cnt. erp. 234.
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NMPABHA 3ALUTUTA HOBUX BU/BHWUX COPTH
Y JYrocjilaAsnuu

MNpasxa 3awTUTa HOBMX BUBHUX COPTWM Y Jyrocnaeuju nocTtoju y
gAY hGCEGHOr OMAEMErUBAYHOr NPABa W perynucada je 3aKoHOM O
NPU3HAtkY HOBOCTBOPEHUX, oaobpasaky ysolerwa y Npou3Boary CTPa-
HUX M 3aWTUTH COPTM NOBONPUBPEAHOr W wymcior Guma (CJ1 CHOPJ
38/80). To, mehyTum, HUje NpPBM 3aKOH KOjUM je jyroclOBEHCHM 3aiio-
HOAABaL, NOKYLIAo JAa peuwi nNuTarbe NpasHe 3awTuTe HOBUX Oubiiix
coptu. Mpsu nyTt 10 je Buno 1965. OCHOBHUM 3AHOHOM O CeMEeHy (Ch
C®PJ 13/65). Nloaury aana wacHuje aoHeT je u OCHOBHM 3aHOH O Caa-
Hom matepujany (CN CHPJ 40/66). C ob3upom pa cy mmanu pasnmtiuT
npeAMeT peryavcama, OBa ABa 3aKkoHa cy, samehn sajeaHo u ynope-
A0, CaapHaBan peliceiba NPoeHCTBEeHo Y BE3WM Ca NPOM3BOAHKOM, Npo-
METOM M HOHTPONOM TpoMeTa penpoaykTuBHOr Ou/mHOr matepujana,
Han W MNPU3HaBaibeM HOBOCTBOPEHOr PEenpoAyHTUBHOI MaTepujara w
terosumM ysohermem y npouseoary u npomer. llpun Tom, nutawe npas-
HE 2alITUTEe HOBMX OuHUX copTu je Guno yarpes peweHo. 3aHuMIbK-
BOGT TOr peuiewa jecte y TOMe, WITO je 3aKoHOoAaBal, Hanpasuo pasnu-
Ky namelly npasHe 3allTUTE HOBUX COPTU CEMEHa W HOBWUX COPTH CAA-
nor marepujana. lNo OcHosHOM 3akoHy O cemedy (un. 20) ,pewerse
0 rfipu3HaBatby HOBOCTBOPEHE cOpTEe cemeHa u3 cT. 1. 0BOr ynaHa vma
CBOJCTBO NpM3Harba ayTOPCHOr npasa no 3aKOoHy O ayTOpPCHOM npasy
(CNn DHPJ 36/57). Aytopcka npasa oapefiyjy ce yroeopom wamehy
CTRapaolla HOBOCTBOPEHE COpTe W pajHe opraHuMsaunje Hoja HOPUCTH
TY COpPTY .

Wctospemeno, y OcHOBHOM 3akoHy O cajHOM wMartepwjany ce
wame (un. 12): ,Ha ccHoBYy peweiba 0 nNpu3Hasalby HOBCCTBOpeHe CTp-
TEe caaHor marepujana u3 un. 10. cr. 1. OBOr 3akoHa, ayTop HOBOCTRO-
pede copTe CTU4e npaea CXOAHO MNPOMNWUCHUMA O NareHTuMa M TexHud-
Kum yranpehemwuma. Oanvocu nsmely ayropa HOBOCTEOPEHE COpPTE W
pasHe opraHu3daumje Koja HOPWCTM TY COPTY 3a Npou3sBoarky cagHor
Matepwjana, yTephyjy ce yrosopom™.

Y HajMary PyHY je 4YyLHO WTO ZaKHoHOoAaBal, OBO NUTame HWje
jeAMHCTBEHO pewuo, jep pasnuvra uamely cemena wn cagHor mavepu-
jana BUONOWEKKM 1M KOMEpUKWjanHo He Mmoine DUTW penesaHTHa 3a pasnu-
Hy y oBauuuma HuxoBe npasHe sawTute. [la 2M je n HONMKHO je ayTop-
cHOnpasHa 3awTuta 3a Hose DumHe copTe yonwTe moryha n onpas-
Aana, jecte Tema Hoja, 300r wupuHe nuTarka HOja oTBapa, 3aknymyje
nocedbHy pacnpasy.

OcHoBHM 3240H O ceMeHy n OCHOBHW 3aKOH O cagHOM mMaTepwmja-
ny cy, nakne, npeasuaenu crBapaoua HOBe w npu3naTte coprte 3a cyb-
jeHTa 3awTute. Harvo, mefjytum, npouzsoawy pagu nposaje u npoaajy
CeMEeHa W cagHor matepwjana mory aa ppuwe camo osnawhese paane
opraluMaaunje, To je cTeBapanai, Copre, YHONUHO je Heneo Aa KoMepuu-
iannayje ceoj npoHanasak, buo npunyhen pa yrosopom npexece csoia
onaawherwa Ha uckopuwhaearme copTe Ha HEHY PAAHY OpPranu3aunjy.

YcnoBu M HaaNemrHOCT 32 NPU3Harbe HOBWUX COPTU pEeryaucaHu cy,
V rNaBHUM UPTaMa, OCHOBHWM 3akoHuMa. Ycnor HOBOCTW je aedwuHu-
caH Hao pa3nuHoBal-€ 04 NO3HATHUX COPTU, NPU YeMy Ce HE Haie Hoje
ce CopTe NoApasyMeBajy Hao no3HaTe, Tj. He 3Ha Ce Aa QM Ce TPamu
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ATICONYTHA MAW penatusBHa HosBocT. O npuaHaky HOBWUX COPTU OANYUM-
rao je CaBesHu cerperapujat 3a nobonpuBpeny M WYMapcTBO, HOjU
je 6uo Haanewan Aa AoHece Onuiie NPonuce o NOCTYNHY 3a NPUaHarbe
Hoee copTte. lpu3HaToj HOBOCTBOPEHOj COpPTW oAy3umano Bu ce TO
cBojeTBo ¥ oHa Ow ce Bpucana u3 permcrpa HOBUX COpPTU, ako Bu npe-
cTana fa Mcnykwasa ycjicBe paaW HOjuX joj je TO CBOjCcTBO 6Mn0 nNpuaHa-
ro. Bavin nponucu O 0BOj mMatepumju caiapi#aHu CY Yy HEHOAWMKO noj-
3aROHCKMX araTta (npasunumkrza). lNo wKMMa, OCHOBHW YCNOB 3a NpuiHa-
18 HOBE COopTe jecTe fa oHa Mopa CBOjuM DUONOWKUM, EKONOWKUM
M APYrMM KBanuTeTMMa Aa HajMaluu cTasjiapAHy COpTy, Tj. COpTy ca
HOjOM Ce, Y TOHY MCNuTuBarba, nopeaq. YNpasHONPaeHW asT NpuaHarba
HOBE COpTe MMa ABOCTPYHO AEjCTBO: OH je YCNOB 3a MNPOU3BOAHY WU
MPOMET HOBOCTBOPEHCT penpoayKTuBHor OGumHor martepujana  nao
COPTHOr, anu, UCTOBPEMEHO, OH ayTOMaTCHM MHUUMpa NIPaBHY 3aTuTty
cTBapaoua Te HOBe copTe.

OcHoeHu 3aKkoH 0 cemeHy U OCHOBHWM 3aKOH O CaAHOM mMaTepuja-
ny ca npatehum nponucuma npecrtanu cy Aa BaMe CTynarbem Ha cHary
YeTapHOr 3aloHa 3a cnposoherme ycTtaBHux amangmada (un. 16. CN
CHPJ 29/71). Op Taga, na A0 cTynawa Ha CHary AaHawmber 3ancHa
0 npu3Hakky HOBOCTBOpeEHuUX, ogobpasatby yBoRewa y npoussoamy
CTPaHuxX U 3alITUTU COPTH NO/BORPUBPEAHOr U wyMcHor Buma (v pa-
/meM TeHcTy 3aHoH), nocrtojana je npasHa nNpas3HuHa y norieny 3atlTu-
Te HOBUX Dumnnx coptw. Opaj 3akoH yBoAW NpBM NyT jegHo nocebHo
anocnyTHo npaso, canudHo Beh noadatum npasuma M3 obnacty , MHTe-
nexTyanHe csojuue’’, anm npunaroheno cneunchuuHocTuMa npeamera
3awTuTe. 3aKOH je Yy norieny nocTynka 2a npusdaree HOBOCTBOpEHe
cOpTe YrnasHOM 3ajpiHa0 OCHOBHa ofenerkja paHWjux 3aKoHd, C TUM
ha je HeKe nojMosBe rnojacHwo. Ycnos HoBocTH je peduHucad Kao buo-
NOWKO pasnuKioBarkke HOBE cOopTe 04 Apyre onwrtenozdarte copte. Moa
OIMmuTeno3HaToM Coptom nojapadymeBa ce sch npuanata HOBOCTBOpeHa
copTa, OAH. CTpaHa copTa 3a Kojy je opaobpexHa npoussBosia y CHOPJ
M COPTa HOja je onucaHa y cTpyuHoj nybnuraunju (un. 3). Haw 3anoH
je, Rawne, ycBOjMO HKPUTEPUjYyM penatmsHe HOBOCTU, 3a pasfivHy oA
pewerwa y K3BC.

Mectynak ucnutueara HOBE copTe ce oABuja y OrneaHoOM nNomby
u nabopatopuju, nytem nopeljewa ca T3B. craHaapaHOM COPTOM, Tj.
Hajbo/moM npuaHatom copToMm M3 ogroeapajyhe 6GotaHuyke BpcTe Ha
oarosapajyhem pejony. [a 6u 6Guna npuanarta, HoBa copTa MoOna vy
norneny CBOjUX HBanuTeTa Aa HaaAMaww craHaapiHy coprty (un. 25).
Osa oppenba takohe npescrasma BUTHO PasnMuMTO pelerHhe y 084HO-
cy Ha HK35C koja He ponywTa oueHy BPEAHOCTM COPTS 1:aC ycno~ 2a
NPpU3Hare 3awTuTte.

Ha npeanor crpyune womucuje (coptHe Komucuje) Keja je spwuna
ncnnTuearte HOBE COPTE, HaaNemHwu casesddn oprad (Caesesum HoOMUTET
Sd nobonpuspeay W WyMapcTBo) AOHOCH PeLlueHé O Npu3Hamky HOBE
CopTe U ynucyje Ty COpTy y perkucrtap HOBOCTBOPEHWX COPTU. 3a spe-
ME AOK je copTa ynucaHa y perucTap, PenpoAyKTMEHWM mMartepujan Te
CODTe ce mMore CTaB/baTil ¥y NPOMET Kao COPTHM.

Y norneay oAHOCa aKlTa npusHarba HOBE COPTE W aKTa NpMataiba
3aliTUTe HEeHOM CTBapaouy, 3aK0H ACHOCKW HOBUHE. MNpusHalkem HoBO-
CTBOpeHe copTe He cTuye ce ayToMmaTrcKu u 3awTuTta, Beh je notpebuo
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Na HaaJiemHy CaBe3HW OpraH, Ha 3axTes, nn_ceﬁHo OUEeHW pa nu je
ONDaBLAHO Jid CEe HOBOCTBOPEHO] ¥ NPU3HaTo] COPTU MNpyHW 3awtuTa
no OCHOBY ONAEMEewuBaukor npasa. ,CmaTtpa ce Ja NocToju onpas-
AGHOCT 32 3alWTUTYy COpTe, ako je moryhe HeoCcnopHO M3BPLINTA WA EH-
Tuchrraumjy copte uuja ce 3awTuta Tpawun ' (un. 42). Axo ce nohe oa
Tora na ce moryhHocT wmaeHtTudmKauuje nojpasyMeBa Hao YCNoB 3a
npu3aHaBare HOBE COpPTEe, OAH. 3a nocTojarke ynuca HOBE copTe y pe-
FMCTPY MPU3HATUX COPTW, OHAa ce nocebHa oueHa onNpasaaHOCTM 3a
3aWTUTY HOBE COPTE. NyTemM WUCTOr Kputepujyma, UnHu CYBULIHOM.

Cyb6jexnT zawTtute y cmucay 4n. 46. y Hojem ce [dje cajpiuHa
onfeMerbuBaYkor npasa, HUWje nuue Koje je CTBOpPWNo HOBY COPTY, geh
je To ysex OOYP y HKojem je copta cTBopeHa. 3anoH, 3anpaso, Yy
un. 7. ysoam uyaHy tepmunonorunjy. Crteapaouem ccprte Hasusa OOYP
y HOjem je copra CTEOpeHa, a JiMUue Hoje je CTBOpuno copTy Ha3uBsa
onnemersusaveMm. Onnemersusady je 3akoH y uyn. 8. pesepBucao MoO-
panHa npaea, KRao W NpaBo Ha MartepujanHy HakHapy y ckaapy ca npo-
nucMMa Koju ce oaHoce Ha camoynpasHo ypehusawe wopuuwhera npo-
Hanasaka CTBOPeHUuX Y yapyikeHom paay (3adoH 0 natedtuma M Tex-
HuyHuM yHanpeheruma un. 35—43).* Tako, 3akoH u y norneay cyb-
jenata sawTuTe npeasmha pewerwe apyraunje og K3BC. CxopHo pe-
yeHoM, TepMuHonoruja HopuwheHa y OBOM CMWCy fMoOHa3yje ce Hao
HenpuKknagHa 3a jyrocnoBeHcHe npuavke. Hamme, oHO WTO je y OBOM
pajy 03HauyaBaHO Ha0 OMNJEMEHMBAYKO NPasBo, NO jyrocioBeHcKoMm 3a-
HOHY HMje npaBo Koje uma onnemexsmBay, Beh je To npasBo KHoje uma
npaBHo AuMUE Yy HOJeMm je onnemewusady cTBopumo copty (cTsapanay
copTe). 3aHoHOnaBal, 3acnyyje HKpuTuHy 3b6or w3bopa TepmuHa
.,CTBapanay, copte’ 3a npasHO nuue, jep Taj TepMmuH, npema yobuua-
jeHoMm 3Hauewy, ynyhyje Ha dwmsuuno nuue. Octajyhu npu ysepemy
ha je TepMuH ,onnemerMpavro npaso’’ pobap 3a OHO wWTa 03Havasa,
y uumy unaberasarka 3abyHe Kap je peu 0 aomahem 3aKoHopaBcTBY,
YMECTO TOr TepMuHa, Hopuctuhe ce TepMUH ,.3alITUTHO Npaso CTBa-
paoua copte’.

CappuHa 3awTUTHOr npaBa cTeapaoua copte (1j. OOYP-a) mano-
*HeHa je y un. 46. 3asoHa w yrnasHoM ce noAynapa ca cagpruHOM
onneMmewueauror npasa w3 KR3bC. W3yseTHo, y nornely YyRpacHor
Buma , HocWUnal, 3alWTuTe cTU4Ye, OCMM NpaBa U3 0BOr 3aKoHa, npaso
WCHIbYHUBE TNPOVZBOAHE TOr yHpacHor Oumka M 2a HepenpoayHTUBHE
cepxe’” {(un. 48). Osom oapendbom 3aHOH je [a0 HOCUOLY 3aWTUTE
lMpe npaso Hero wTo je to yunHuna R3BC. Haume, 1o npaBo ce npo-
TEHe Ha WCH/BYYUBY MPOM3BOAHY YKpacHor buwa, bez obavpa Ha me-
ropy Dyayhy Hameny. 3alWlTUTHO NpPaBo CTBapaola COpTe j& NPeHOCUBO
y uennnn (uecuja npasa) wan genuMmuudo (nuuexHuya).

Pouoen zawTtute wmaHoce 18 rogwHa 3a BMHOBY no3y v sohapcHo,
vHpacHo W wymcHo Bume, a 15 roamHa 3a octano Oumwe, pauyHajyhwm
054 [faHa ynuca HOBe copTe y peructap 3awTtuheHux coptm (un. 49,
c1. 2). Nopes NpoTEKa POHOBA 3aluTWTE, 3alTUTa NpPecTaje Wm axo ce
TMTYnap 3aWTUTHOT NpaBa oLpPeKHe CBOr npasa WIW ako He MoHie aa

= Muenu ce Ha, cana Beh DuBUDM, 3aK0oH 0 DaTeHTHMMA 1 TEXHHHKMM YHa-
opcheinimma (CJ. ©HPJ 44/60). dopvanuo yeknabuearme ca HOBMM 32aKOHOM O

IAMITHTH  OPOHAJA3AaKA, TEXHMUYEMX vHanpeherba M 3HaKOBa pPAasIMKOBAM3
(CIL. CPBPJ 34/81) Tex caemu.
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~Oe3Bean ysopHe sawTuheHor penpofyHTMBHOT MaTtepujana pajn HOH-
TPONE XOMOFeHoGTH, CTabunHOCTM U MABHTWTETA COpTe, HOjy KOHTpORY
BPIUM HAANEHIHU CABE3HW OpraH. Tarkohe, 3awTUTa nNpecraje Ha OCHOBY
CyACHE NPECcyAe W aKo TUTynap 3allTWTHOT npasa npecTtaHe Aa nocro-
ju, a HemMa MnpasHuX cneabeHunra.

YV norneay orpaHuyerba BplU@Ha 3alTUTHOr npasa cTsapaoua
copte, 3aKOH YBOAM HEeHy BPCTY MpuHyAHE NWUEHUE, 7j. moryhHocT
fa HaANeHHU CaBEe3HM OpraH Ha 3axTee 3anHTepecosaHor npasHor
auue, y chayvajy Aa Hocwial 3alTuTe cam WM NPero ApYror npasHor
AMLA HELOBO/SHO Y 2eMibW KopucTu 3awTtuheHy copTy, npeHece npaso
nopuwhera A0TU4HE COPTE Ha NWUE Hoje TO Tpawmu (KOPUCHWUK AO3BO-
ne), (un. 52). Hputepujymn no KojumMa ce UeHW na N ce copTa Hepo-
BO/LHO HOPUCTW Y 3EMJEM (HANROMHII CY KPUTEpUjymuMa no Kojuma ce
y NaTeHTHOM TrpaBy UEGHW HEeA0BO/LHOCT ncropuwhaeara npoHanacka
y semmu. Takohie noctoju Hewa BPCTa NUUEHUE Y JaBHOM WHTEpecy,
hana HAANEMHU CABEe3HU opraH npeHocu npaeo kopuwhetba sawtihe-
He copTe ca TUTynapa 3awTWTHGr npasa Ha APYro nNpasBHO aulie, axo
TO AMKTUpajy WHTepecw 3ApancTea, HapogHe onbpaHe uan 3awTuTe
yopexrope okoauHe (un. 54). ¥ oba cnyuaja orpanuuera Bpluelba o2-
WTWTHOT npasa, TUTyJapy mnpunaja HakHaga. Y un. 57. 3axoH 3abpa-
byje HOPUCHMUMMA [L03BONE [Aa W3BO3E€ PEenpojAyKTUBHW Martepujan
aawtuhene copre 6Ge3 carnacHocTy TWTyfrapa 3awTUTHOr Npasa.

3AK/bY4Y AR

MpaBHa 3aWTWTa HOBMX OWBLHUX COPTW je 3HauajaH WHCTPYMEHT
CTUMYNUCAtbA HAYUYHO-UCTPaMMBAYHOr W NPaKkTUUHOr paja Ha nnaly
onacMersuBarba Bumara. OnnemerUBaurn paj je Bua npoHanasadke
AauTHUBHOCTU, @nu Ha nnady obpape wuse matepuje. Osa UMHEHULA,
ca CBMM CBOjUM uMNAMKauwjama, oanyuyjyhia je 3a obnuir npasHe 3a-
wiute Koju he ce pat osBom npeameTry. AHanusa je noHasana pa ce
HAacKMYaH NaTeHT HEe MOMEe cMaTpatu ajgerBatHum 0BAMKOM 3alTure
HoBUX GusHUX coptu, Beh aa ce y uctoj ddyHHUM)KU, HAo AENOTBOPHU]E
nojaeibyje jeaHo Hoeo, nocebHo npaeo (onnemeryuBauko npaso), Y
uuje uHcTUTYyTEe cy yrpalieHe cBe cneuududHOCTM NPEAMETa 3awTuTe.
Oeo npaso je cBOjy NOTBpPAY Yy MHTEpPHAaLMOHANHMM PA3MEDAMA CT27 71
y hopmu MefyHapoane HoHBeHuuje o 3awTUTU OubHUX copTu. WUH-
TGH3UBHU]Ee YHLYUMBaLE pgpiiaee y cucTem meljyHapogide 3awTtnre
HOBMX OM/BHMX COPTU, Maja NOCTaB/bEHO Hao uwb HoHoeHUMS, @17
MOMHEe ce ouyeruBaTm y Onuoj nepeonertusu, jep Housenumja, Byayhu
& je 3aHfbyuyeHa 04 HEHONMUWMHE BUCOKO passBvjeHux 3emaska, NnocTas-
J5&, ¥ OHBMpPY T3B. MUHUMaNHWX NpaBa, penatuBHO BUCOKE nNpasBHe W
TEXHUYKe cTaHpappe. Ha HauywoHanHoMm nnady, No adanorvju ca Ao-
MPUHOCOM TaTeHTa pasBojy TexHWHe, OnNeMernWBavyko npaso, nojg
VCNOBOM Aa je NMPUMEpPCHO CTeneHy npuepenHe pa3BujeHOCTM N YyCno-
BliMa 3a HaydyHO-WCTpaHiMBauku paj y jefHoj 3eM/bu, mopa OGutu 3Ha-
YaioH RONPUHOC NOLCTULAHKY ONNEMEHUWBAYHE AENAaTHOCTW.

Caobodan M. MAPKOBIHG
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LEGAL PROTECTION OF NEW PLANT VARIETIES

— Summary —

The article starts with an analytic review of major points concerning
the legal protection of plant varieties from the aspect of patent. Con-
cluding the analysis with a thesis that patent protection is unadequate for
plant varieties, the author elaborates the problem from the aspect of a
special right constituted for the benefit of inventor of a new plant variety.
After presentation of some significant general points of the contents of the
mentioned right, follows the exposure of the problem from the point of
view of Paris Conventicn en Protection of Industrial Property and Inter-
national Convention on Protection of Plant Vamnieties. The article concludes
with a short review of plant varieties — protection in Yugoslavia.

124



PAOHO NPABO

CAMOYINPABHWMN OMNWTU AHTWM O PAOHVUMM OA4HOCUMA
Y OCHOBHOJ OPrAHU3ALWMIU VIOPYHEHOI PANA

I. CAMOYTPABHW OrMWTK AKTM O PAOHUM OAOHOCWMMA
Y OCHOBHOJ OPFrAHU3ALIWIW YOPYHEHOI PALA

1. CAMOVIIPABHM OIIIITHM AKT O PAIHMM OIHOCHMNA
[TIPEMA ¥YCTABY

Ycraeom C®PJ nponucaHo je aa ce paaHv OAHOCM papHuKka vy
OCHOBHOj oprauusaumnjn ypehyjy camoynpasuum crnopaszymuma. To
npouanasm na oapepaba un. 121, cr. 1. 1 un. 122, cr. 2. Haume, npema
un. 121, ct. 1, caMoynpaBHUM cnopasymom, nopej ocTanor, pagHuLn
Y OCHOBHOj opranudauujn ytephyjy ocHose u mepuna 3a pacnopeflju-
Bakbe AO0XOTHa W pacnoaeny cpeactaga 3a audHe AoxoThe u yTephyjy
mefyycobHa npapa, obasese u OAroBOPHOCTU M MEpe 3a MX0BO OCTBa-
pueawe. Osa oapepba YcraBa ynyhyje Ha 3akmyyan ja ce pagHu
OAHOCK papHuka ypehyjy camoynpasuum cnopasymom. To, yocTanom,
npounsnazm 1 n3 oapeabe un. 122, cr. 2. Ycrasa CHOPJ, npema HOjOj
CUHAWHEGNHA OpraHv3auunja yyecTBYje y 2ak/byuMsarky W MNOTNMCUBAKY
camoynpaeHux cnopasyma Hojuma ce ypehyjy mehycoBuu ogHocu pap-
Huka y paay waw ytephyjy ocHoBum u mepuna za pacnopefhuBarmke A0-
XOTHa WM 3a pacnojeny cpeacTtaBa 3a JIMYHE BOXOTHe.!

! TpebBa ce rogcernTH Ja je ¥y BpeMe noHoilleiba YOoTaBa nPUMeH-I1Ban
3akon o wmebycofuuMm oaHOCHMa pamHHKa v yYapymxenom paay (amoner 1973)
KOjHM je 6muno npomicaHoO na PAmIDILM, HEeNcCepeaHo M parpHONPpaegHo, ¥ OCHOB-
HO)] opranmM3aumin yApY:RCHOT pana, yvpebyiv mebvcoGua npaea u cbhapese ¥y
Paxy m ro oCHOBY paza, ca jegHMM MM €A BHIIE CAMOYTIPABHMMX CIIOPA3YMA.
JApyrim caMoOyTIpaBpHMM OIIUTHMM aKTHMMa (npaBMiaHMIIMMA) mMorao je Gurm ype-
ben camo wuaumn cCTBapMBalba IIojeaMHMX npaBa K obapeza ako je To B0
npeasubeno caMoynpaBHMM CIOPDA3ZYMOM. Y EBEpeMe JgoHOLIeka Ycerapa CDPJ
ox 1974. roamue, caMoynpaBHM cnopasyMyu cy sBeh Guan acbupMucaH Kao ca-
MOyIipapHM OMIUTHM aKTH Kojuma ce ypebyiy pasHm ojHoOCH, rna ce HMie HM
CMaTpano norpebHuMM jga ce nocroielt cucTem vpebhuBama pagHmMx ogHOCA
MEHa, Tako Aa cy y VYcerapy 3aapiadM CaMOoyIpaBHM CIIOpasyMmM Ka0o aKTH
Kojuma ce ypebyjy pagum omHocH, — ¥ ToM CMHCAY Vv Kiei3u A, Huroamh u

Bpajuh: KomeHnrap 3akoHa o pajgnuMm ojHocuma CP CpbGuje, ~CaBpemena
aaMminicTpaja’, Beorpang, 1981, cr. 16.
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Y cunapy ca HaBeAeHMM YCTaBHMM NPoONMcKMa, MOME ce noysaa-
HO 3JaHbyHUMTh Aa ce pajgHu OAHOCWM paAHWMHa Yy OCHOBHMM oOpraHuwaa-
uujama ypehyjy camoynpasHum cnopasymima.

2. CAMOVYIIPABHU OIIIITH AKTH O PAIHNMM OODHOCUMA
[TPEMA 3AKOHY O VJPYXEHOM PALY

3axoHOM O YAPYHEHOM paay nponucado je, takohe, na ce camo-
ynpasHumMm cnopasymom, nopen ocrtanor, ypeliyyjy meljycobwa npasa,
obase3e v OArOBOPHOCTU PpafHuKa y YAPYHEHOM pagy M Mepe 3a
ibMX0BO ocTBapusarwe (un. 586, crv. 1). Opapeabama un. 590, cr. 2.
MCTOr 3aKOHa, NPONKCaHO je, NCTO Kao y YcTasy, Aa CHMHAMKAT y4ecTBy-
je v 2anmyumeary camoynpagHor cnopadyma nojum ce ypeBiyje paauu
OLHOC pajHUKa y YAPYHeHOM paay wau ytephyjy ocHoBu u mepuna
2a pacnopeljuBarbe YUCTOr AOXOTHa W pPacnoAeny cpeacrasa 3a NUYHE
ROXOTHE W 3ajeAHWUYHY NOTPOWHY paaHWUKa.

N3 napeaenux oapepaba 3anoHa 0 yApYHEHOM pady Nnpousnaswu,
tanohe, pa ce papHn oaHocu ypellyjy camoynpasHum cnopasymom.
SaKoH je, pawne, ycknahen ca Ycrasom. Wnak, Hexwe apyre oapeabe
3akoHa 0 yaApymeHoMm pajy cTeapajy auncme. Tawo je un. 179, cr. 1,
nponucavo aa ce mehycobHa npaea, o6asese U 0AroBOPHOCTYU pagHuUHa
yrephyjy ..camoynpaBHum oOnwT¥M asktom HKojum ce ypefliyje paaum
oaHoc”. llponucaHo je n To pa Taj ,.CaMOyNpaBHU ONWTH aHT HOjUM
ce ypellyjy pagun onHocu™, mopa Butu y cCHnraay ca caMmoynpaBHUM
CNOPa3yMoM 0 yApYHMUBaKby paja pagHWKa y OCHOBHOj OpraHusauuju
M ca ApyruMm camoynpasHum cnopasymuma. OTtyaa v 3anmyvad aa taj
CamMOoynpasHW ONWTW aKT HWije camoynpasHu cnopaszym. OBaj 3aKmy-
4an notsphyje W oxonHoCT Aa, npema 3aKkoHy 0 YAPYIMEHOM paay.
Yy OCHOBHOj OpraHMzaumju rocroju camo jeaad camoynpasHu cnopa-
3ymM — CcamOynpaBHW CcCnopasym o yApyHiMBakby paja paaxuka. Ho,
HEKO ce TUM camMoynpsBHUM cnopazymom He ypellyjy pagHu oaHOCK
seh ocHoBu 3a ypefjusawe paguux opHoca, ccraje awnema o BpPCTH
camoynpasHOr onwrer adwva Hojun ce ypelyje paguun oaHoc.

3. TEOPMJCKHM CTABOBHM M TIIPAKCA O CAMOVYIIPABHMM
OIIIITHM AKTHMA O PAJHVMM OIHOCIHMA

Y BehuHu Teopujckux papoea, a HapouuTo y npakcu, npuxsaheno
je pa ce paaHW OAHOCM pafiHUKa y OCHOBHO] oprawv3aumnju ypehyijy
NpacuaHuumMMa,® HacynpoT raeaunwTy Aa ce paaHm oaHocu ypefyjy

* Buaern Ha npumep A. Huxoanh: Pagsm oamoccn,  Ilpuspegua mramma®
Beorpan, 1979, crp. 43; A. Hugonnh: Hecnopasymu o HAAJEMKHOCTH 32 JIOHO-
IeHhe CAMOYIPABHMX OIMIUTHX AKATA O PAIHMM OAHOCHMMA ¥ OCHOBHO] OopraHu-
saumjin, JTlpasmt musor”, Beorpaa, Gpoj 11/80; A. ®pumepman—A. Huxonuh:
Camoynpasint paamm oamocy, lledrtap 2a pagHu4Ko camoynpansbaie, Beorpan,
1880. erp, 213; 3. Meowesuh: Vpehunawe pamHor oaHoCa v YAPYIKeHOM pamy,
~JIpasan xuBor”, Beorpaa, 6p. 8—9/80; A. ®Opimepmat: O HaNAEeMHOCTH paj-
MYKOr capeTa OCHOBHE oOprammsatMje 3a JOHOLICHLE CAMOYIIPABHOr OMUITer
dKTA O pagHuMM oaHocuma, , JIpasmm musor”, Beorpan, Op. 10/80: M. 3euenuh:
Ipouec creapamwa omurux axara, . Jlpuspenun npernen”, Beorpan, 1978,
cTp. 101,
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nocebHUM CamMOynpasHMAM OMNWTUM aKTUMa KOju HUCY HWU CaMOynpasHu
cnopasymu HW npasunHuuM Beh — camoynpasHu onwTtu axTM sui
generis, OAHOCHO — ,,CaMOYMpPaBHU ONWTU aKkTU KojuMma ce ypehyjy
pagHu opHocu''.?

Y npaHcu OCHOBHMX OpraHuM3auuja yApyHeHor paga, paaHu OA-
Hocu ce ypelyjy npasunnuuuma (NpaBMAHUK © pafHUM OAHOCHMA,
MPaeuiHMKE O pacrojenu cpejcTasa 3a JIMYHE [OXOTHEe, TNpPaBUNHMK
0 pewasary crambeHux notpeba, NpaBUIHUK O AUCUMNAMHCKO] W Ma-
TepujanHoj OAroOBOPHOCTM u Ap.). Ha TakBy npakcy Huje crasmeHa
npumesgba, HUTKU je BUno Hoju ycTaeHu cyn WHTepBeHucao 3bor Tora.
OBO 3aTO WTO HWMjE CNOPHO Aa, npema 3aKkoHy 0 YApYHEHOM pagy,
y OCHOBHO] OpraHu3aumju nocToju camo jefaH CaMoynpaBHW cnopa-
3ym u 1o oHaj npeasulien un. 336 — camoynpasHu crnopasym o yapy-
HuUBakwy paja pagHWHa Yy OCHOBHO] opraHusaumjn. Hako ce Tum camo-
ynpasHuM cnopa3ymom He ypehyjy pasuu ogHocu (npasa, obasese
U OATOBOPHOCTW paAHWRa y OCHOBHO] OpraHusaumju), npeocrtano je
Aa ce TW opHocu ypehyjy HexHuM of APYrux camoynpaBHUX OMNWITHUX
akata npeasuheHnx 3asoHOM 0 yApyseHoM paay (npaBuaHuHK, onnyHa,
NnOCNOBHWK K Ap.). Pasymmuso je A3 je npaHca npuxpatuna pa To
Oyae npaBunHuk. T[lpaBunHuuwMa ce y OCHOBHUM opraHusauunjama
yapysieHor paga ypehyjy cea npasa, o6agese u CArOBOPHOCTWU pajHWHKa
M3 un. 179. 3asoHa O yApPYHMEHOM pafy, a TO 3HA4YM U OCHOBU U Me-
puna 3a pacrnopeljMBarbe [OXOTHa M pacnogeny cpeacTaea 3a AUYHe
AOX0THe, Kao u MmeflycobHa npasa, obaeesze wu OArOBOPHOCTU U mMepe
3a HUXOBO ocTBapuBarbe. Hao wto ce Buau, paam ce o ypehusay
OHUX MUTaka, Koja npema Yctasy (un. 121. cr. 1) mopajy 6uTw ype-
RNena camoynpasHum cnopasymom. W3 osora nPoOn3unasu 3aksbyyas
Ad, y TOM aeny, 3aKOH O YAPYMEHOM paay Huje ychnaRed ca YGTaBoMm.

HAOJIEFRHOCT 3A JOHOLUEHE CAMOYMPABHUX OMWITUX
ARATA (MPABUJTHWKA) O PAOHUM OAHOCUMA
Y OCHOBHOJ OPTAHU3ALUJMK

O HaanemHoCTU 3a AOHOWEHEe NPaBUIHUKA O pagHMM oaHocuMa
NoCTOje pasnuuMTa cxBartartba U TO HKako Yy TEOpUj Tako u y npaHcu
OpraHusaunja yapymeHor paga, yCTaBHUX CyA0Ba M CYynOBa yapyHe-
HOr pana. CBW TW pasnnuMTi CTABOBU O HAANEIHOCTU 34 AOHOLLEHE
NPaBUNHWKA O pajHWM OAHOCHMA MOry ce CBPCTaTH Yy YeTupu rpyne:
(1) cras npema Kome PaAHWYKKU cCaeeT MOHe A0HOCUTUM NpaBuUiHMKE
O paaHum opHocuma, (2) ctas nNpema HOME pafHMUHK CaBeT He MOMHe
AOHOCUTM nNpaBuHKKE © pasHuUM oaHockma, (3) cTas rpema Home
PALHWYKRM CEBET MOME AOHOCUTU MPABURHUKE O pagHuM onHoCcMMA,
ARG Cy ocHOBHa npasa ypelieHa camoynpasHum cnopasymom o yapy-
MUBay papa pafHuHa, (4) cTas npema Home paaHuuKK caeet oba-
BE3HO AOHOCKM NpaBuAHWKE O pagHUM OAHOCUMA.

9 Buneru, Ha npumep: T. ITonosuk: Paguo npapo, ,CaymGenm nucT
CDHEJ*, Beorpan, 1880, crp. 61; B. Bpajuh: PagHo npaeo, , JIlpnBpenna mrram-
na“, Beorpan, 1980, cTp, 62
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1) CTAB IITPEMA KOME PAIIIMYIKNM CABET MOME TOHOCHTH
INIPABMJIHHMEKE O PAIHMM OJHOCHMMA

Osaj crtas je Hajwupe npuxsahen Kawo vy Teupmj;u TAKO MU ¥y
npakcu, Npu YeMy Ce umajy y BUOY CBM NpaBUNHULM HOjuMa ce ype-
Ayjy npaea, obDaBe3e W OArOBOPHOCTH palHUWHE, OCUM NPaBUNHUHKA
Hojuma ce yrtBpllyjy OCHOBM W Mepuna 3a pacnoaeny cpejacrasa 2a
AUYHEe AOXOTHE W 3ajeAHUuKy noTpOoWry, Hoje No 3akoHy 0 yapyise-
HOM paay (4n. 463) powoce pasHuum Ha pedepeHaymy. Y ToM cmu-
cnv ce, cBojeBpemeHo, wu3jacHuna Homucuja CrynwtuHe CODOPJ 3a
npaherse cnposofiera 3ankona o yapywenom pany. Osaj ctas 3ay3uma
m YerasHu cys Makenonuje, Hoin ce no3usa Ha oapenby un. 610. 3a-
HOH2 0 YAPYMEHOM paay, npema HOojoj] ce camMoynpasHUM Crnopasymom
u cratrytom yrtephiyje Hoju ce camoynpasHu OMNWITHU aKTW AOHOCE Y
opraHu3aumnin yApymeHor paja, nuTaa Koja ce Tum arktuma ypehyijy,
KO WX AOHOCK W MOCTYNak HUXOBOr poHowewa. OBaj Yctasuum oy
ce no3usa U Ha oapeaby un. 463. 3akoHa 0 yApPYHEHOM pany Hojom
je yrtepheHo HOju ce camoynpaBHu OMWITW auT obape3Ho JoHOCE
NMMYHUM  U2jalurbaBakkem Ha pedepeHaymy (NpaBuAHMLM O OCHOBUMA
W Mepunmma 3a pacrnopeny cpeactasa 3a NWMYMHE [A0XOTHE W 3ajea-
HWUHY MOTPOWY), Na@ HA OCHORY TOra 3aK/bydyyje Aa Huje y cynpor-
HOCTU ca 3aKOHOM oapeaba KOHHPETHOr cTaTyTa Kojom je npeasuheHo
fia pPaaHUYKW CcaBeT [AOHOCW camoynpaBHe OonuTe aKTe Hojuma ce
ypehyjv pagHu ogHocu.'

M y Teopuju ce, Hajuewhe, 3actyna oeaj cTtas. Tako ce ucTUue
Aa ,NpasuiHUK O paaHum oaHocuma, Oe3 obDaupa na num peryauwe
cee unu nojeguHe obnactn papHor oaHoca, pagHUUM MOTY AOHOCUTM
UK Ha jepadH o4 HaudMHa AWYHOr U3jallkbAaBarka MAUM NyTEM AeneraTa
v paanuysom caeety. OBo npousunasu u3 un. G11. cr. 1. (apyra pe-
YeHuua) 3aKoHa O YAPYHEHOM pagy, y HoMe cToju aa camMoynpaBsHe
CnuiTe anTe OCHOBHE opraHu3auuje [cem craTtyta 1, pa3yme ce, camo-
ynparHor cnopasyma O yApPYHMUB2ILY paga pafHWHa) AOHOCE pagHUuM
sehuHOM rnacosa cBuX pagHuKa ocHoEHEe opraHu3aumje, oa4HOCHO paj-
HUYKKW caseT BeliMHOM rnacosa cBMX unaHoBa paaHWYHOr caperta. [Mu-
Tate Ko fie AOHETM NPaBUAHUK O pasHUM DAHOCUMA U HA HOjU Ce HauuH
pPelasa caMOynpasHuUM CrnopasymMom O VYAPYHUBaky paja pajHuKa
W CTaTyTOM OCHOBHE opraHuaauwuje (un. 610, c1. 1. 3YP), yHonuxo TO
HW]E YUYMHMO CaM 3aHKHOH.?

Y 3acTynawy OBOr cTaga, Nno3uBa ce v Ha oapeaby un. 495. cr. 1.
3axoHa 0 yapymeHoMm paay Hoja yTephyje aa paaHUuykKn caBeT, nopej
OCTanhor, AOHOCW W CcamMOynpaBHe onluTe awte Kojuma ce ypelByjy
O/IHOCU Y OCHOBHOj OpraxvuMaaumnjn, Hao v Ha oapeaby un. 611. cr. 1,
Hojom je ytepheHO Aa Apyre camMoynpaBHe OnWTe aHTe OCHOBHE
oprainaaumnje (ocum ctarytal LOHOCE PajHWLM OCHOBHE opraHusauunje,
OAHCCHO HMWMXO0B pajHW4YHKM caBer.’

' Oanyra Verasmor cyna Maxenommje, ¥ 6p. 58/79 onm 10. Maja 1979,
#wCiarymbeny wsecumnk na CPMY, Gp. 22/79.

5 3. Meowenuh, nas. neno, crp. 29.

¢ A. Ppumepman: O HAITEHKHOCTH PANHUYKODT caBcTi OCHOBHE opraHmMs3a-
uMje 3a aoHomIeHLe CaMoynpasHOr ONMUUTEr akTa 0 PagHUM OXHOCHMA, HAB. HM3-
name, crp, 65. Opakare cram 3ayaumajy u apyrm ayrepu — T, Bemnumuponsuh
M Ap.: 3aKOH 0 VAPYIKEHOM paiy ca KOMeHTapoM, objaurbemsiuma 3a nmpagTHi-
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2) CTAB TIPEMA KOME PAIHMYKNM CABET HE MOKE
AOHETH I[TPABMJHMWKE O PAOIHMM OIHOCHMA

YctasHn cyaosu bocHe u XepuerosuHe, CnoseHuje u Cpbuje
u3jacHMAM CY Cce 3a cTaB npema HOjeM pajHUYKKM CaBeT HEe MOoMHe
AOHOCUTU camMoynpaBHe onwTe akTe (npaBuAHWKE) O pagHMM o0f-
sHocumMa.” OBu ycTaBHM CY,0BM Hasoge, yrnaBsHoMm, cnegehe: (1) ocHos-
HO HeoTyhuBo yctasom yTephieHo Npaso pafiHMKa y YADYHEHOM paay
je npaBo paja ApYWTBEHWM CpeacTBMMA, Y OKBUPY KOjer je u npaso
paiMWiKka Aa 3ajefHO W paBHONPaBHO ca ApPYruM pasvuumma ypehyjy
mehycobre ogHoce y paay, (2) npema un. 13. 3aKoHa O yApPYHEHOM
pany y HeoTyfjuBa npasa paaHnura cnaja u ypefusame melhycoBuux
oaHoca y papy, (3) npema un. 462. 3axoHa O yApymMeHOM papy o
HeoTyhMBMM npaeBuma paAHWUKM y OCHOBHOj OpraHusaumju oanyvyjy
jeaHum on obnuKa nuyHOr usjalwrsaBawba, (4) nowTo ypehusare me-
iycobuux opgHoca y paay cnapga y Heotyhmsa npaBa pagHwuHa y OCHOB-
HOj opraHusaumju, To ce ypeljuBare TUX OAHOCA HE MOME NPEHeTH
Ha pagHMYKK caBeT OCHOBHE opraHusauuje, OAHOCHO HE MOMe ce
camoyrnpaBHUM OMWTUM akTOM OCHOBHE opraHusauumje npeasuaeTv aa
ce O OBMM fnpasuMa OANy4Yyje nyTtem jAenerata y pajHUYHOM caBery,
(5) w3 Tora npouanasn 3akbyydak ja CaMOyNpPaBHWU OMITM @KT KOjUM
ce ypellyjy paaHm oaHocu (npaBa, oGaBese M OArOBOPHOCTM pajsHWHKa)
JAOHOCE pagHuun jeaHum of obauvKa nuuHor u3jawrbaBarka M3 un. 462.
3aKoHa o yapysieHom paay (pedepensym, 360p pasHura, NOTNUCK-
Barwe, OAHOCHO [faBarbe nocebHe u3jase y nucaHom obauHy u gpyro.®

M y teopujn ce 3a osaj cras 3anamie sehu Gpoj ayropa.’

iy npumeny, . Ilpuepeana muramna®, Beorpax, 1976. crp. 381; 1. Bemxonuh
M ap.: IIpHPYYHMK 3a UpakTHYHY NpuMeHy 3axoda 0 yapyvixenoMm pany, ,.Ca-
eEpemeiia aamuHucTpaunuja®’, Beorpan, 1977, crp. 209 1 210,

? Buperu ognyke YerasHor cyjga Becue n Xepuerosmme (V 6p. 215/78
0x 25. ckrobpa 1979 — ,CnymGenu aucr CP BuX, Bp. 4/80), YeraBHor cyvaa
CP Caoeennje (VM T78/78—15 ox 26. geuembpa 1979. — , ¥pauuu mucr CP Cx“,
6poj 2/80) m VYcerasmor cyma Cpbuje (VU OGpoj 415/79) ox 14. maja 1980. —
»Cliysbenn raacuamuk CPCY, 6poj 27/80).

% ¥Ycrapuu cyn CpOije ce 3ajlame 3a cTap jja pajHIfdKM CaBeT He MomxKe
AOHOCHTH CaMOYNpaBHE OIITE aKTe Kojruuma ce ypebyiy pazum onHOCOH, Of-
HOCHO mnpapa, obDaee3e M OAroBOPHOCTHM pagHMKAa, a TD CY CBAa OHA INMTAILA
Koja cy oapepbama un. 179, 3akoHa o yapykeHom paay npeasmubena na ce
ypebyjy camoynpaBHMM ONIUTIM aKTOM Kojum ce ypebviy pazau ogmoccyu. Me-
byTunm, y jeamoj apyroj oxnyips, oBaj cya 3ayauMma aApyvEUmjn  crap: Ha
CCHOBY JOCTABJLEHE NOKYMEHTALlMje M caMoYIpaBHMX OomuThx axara, Cya je
YTBpAWO fAa je pagHMUKM CaBeT Te pajie 3ajejgHuile oBnamhbhed na moHOCH
NMPaABMIHMEK O CHCTEMAaTHM3ALM]M TIOCHOBA I PajgHMX 3ajlaTaka, na CaMMM  THM
MOZ(e na noHOCH M M3MEHe M JOIMyHe Tor npasunHika. HauMme, CcTaTtyToMmM Te
panre 3ajenrmue yrepbeno je aa je pammiriku caser pajgHe sajemgmmue opnamhes,
/A4 nopen ocTayor, NOHOCHM M NPaBMJIHMK O CHCTEeMATHM3alMiM nocjoBa M paja-
Hiax 3agaraka. C obaupom pa ce He paam o HeoOTYBMBMM rmpaBuMa pagHMKAa
D Kojuma paauuuy MOpajy HEeNoCcpemHo Xa ORNYYYiY, DamHuIpM Cy MOTAH ¥
CraTyTy pajgHe z3ajenHmue Ja NPEeBMAE Ja ce pPeryjJucamke OBHX opaBsa BpPIIM
KPO3 OIIUTH aKT EKOjM JOHOCH pagHM4YKKM caBeT. , Yceraeau cyn CP6uje, MY
bpoj 174/80 on 30. okrtobpa 1980, — , Cuysxbemu rnacnux CPCY, Gpoj 56/80.
OBakae cras YeraBHOr CyRa Cpbuje ymyhyje Ha 3akmey4€ag ja ce pagd o He-
ACCACOHOCTH, jep ce CaMOoyIIPaBHIM OILITHM AaAKTOM O cHCTeMaTHM3IanmMjM I110-
C1oBa OnHOCHO pagHMX 3ajaraka yrepbyly 3Hauajumja rmurama of OHMX Koja
L€ perynmuly JApYruM NpaBMIHMOMMAa O PagHuM ofgHocuma, (CHcTeMaTH3aijoM,
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3) CTAB IIPEMA KOME PAIHUYKM CABET MOZXKE JOHOCHTH
MMPABUJIHUKE O PAIHUM OJHOCHMMA AKO CE TMUM AKTMMA
HE YPERBYJY HEOTYLHMUBA TIPABA

Penybanukn n nNOHpajuHCHWM CyA0BM YAPYHEHOT pana Ha neTc
3ajennnyroj ceasmum op 17. anpuna 1980. yceojunu cy cneaehu npae
HW 3akbyvaK: ,,38HOH O YADPYMEHOM paay Yy un. 463, ve npeasuh)
Aa paaHiuu pecepeHayMoM OANYUY]Y O pafHUM OAHOCUMA, OCUM |
oaHocuma u3 un. 179. cr. 3. tau. 2. u 3. CamoynpaBHWM CNOPa3yMON
WAK CTaTyTOM MOME Ce O0ApeAuTU Aa Ce CaMoynpasHi ONWTW axTy
M 0 TUM oOAHOCMMAa AoHOCe pedepeHaAyMOM, KaKo TO Npouanasm v
u3 un. 463. ct. 1. 3adoHa o yapymeHnom paay. Mako je y ynany 462
cr. 1. 3akoHa 0 yApyweHom paay npeasuwheHo aa pagHuuM OCHOBHE
opraHusauuje o HeoTyhueBum npasuMa OANYUYyjy NUUHUM u3jawraga-
eM Ha pedepenaymy, unauw cy moryhu v apyru obauum — oANYyUmH-
BatbeM NyTeM Aenerata y pajHWYHOM CaBeTy OCHOBHE opranusaumje.
¥npaso 3ato unan 611. ctas 1. 3aHoHa O yapyHeHOM paay oapehyje
A@ CTaTyT OCHOBHE oOpraHu3auuje AOHOCE PaAHWLM OCHOBHE OpPraHu-
Jalumje BeliMHOM rnacosa CBUX pagMuMKa, AOK apyre camoynpagHe
OMLuTE aHTe OCHOBHE OpraHusaumje MoMie AOHOCUTU U paflHUUKK caserT
eehiMHOM rnacosa CBWX CBOjUX YNAHOBA, AKO 3aHOHOM, CTaTYTOM WAMN
camoynpaBHMM cnopasymom Huje aApyrumje ogpehieno. Oanyumnsatse
NyTEM pajHUYKOr capeTa HUje NOCpPeaHO OANyuuBarbe, na 3aTo OBaj
Oprai MoMe AOHOCMTM W caMOynpasHe OnuwiTe aKTe Hojuma ce ype-
ilyly oaHocu, npasa, obasese u OArOBOPHOCTM. Npema Tome npasun-
HWK O pagHUM OAHOCUMA MOME JNOHOCUTH PaAHUYKKM CaBeT OCHOBHE
OpraHusauuje ako cy ocHoeBHa — HeoTyhusa npaga, obaseze u oaro-
BCPHOCTU paaHuKa y paaHoMm oanocy ytepheHa camoynpasHum cnopa-
SYMOM O yApymuBamy paja pajHUKa y OCHOBHOj OpraHuaaumju v ako
HWj@ 3aKOHOM HU CamMOYNPaBHUM ONWTUM aKTOM ApyHunje nponucaxo.' "

Osaj ctas penyGanykux u NOHpPajUHCKUX CyJA0Ba YApYyHeHor papaa,
MaKo y M3BECHOM CMWCAY HOMINPOMWCAH, HajMarbe MOME Aa WU3APHK
HpuTUKYy 300r Tora WTO ce camoynpasHUM CNOPa3yMOM O YAPYHUBatbY
Pasa pagHura He yTephyjy Hu ocHoBHa Hu Heotyhusa npasa, obasese
M oprosoprocTu, Beh camo ocHoBu 3a ypeljusare Tux npasa, oba-
Besa v oarosopHoctu. llopes 7tora, cam 3akmyuvak W pasnosu Ha
HOjUMa Ce 3aCHUBA CY HOHTPAAWKTOPHM.

ce, naume, yrBpbyjy ycaron 3a pag Ha NOJeAMHMM [1I0CJAOBMMA ¥ OCHOBHO]
OpranmMsanmM, MTO NPEeACTABBLA jeaHO O Ba)KIMiNX NMUTalba (nopen ocHoOBa
M Mepuia 33 pacnofeny CpejAcTaBad 3a JAMMHEE AOXOTKE M 3ajeHHYKy [OTPOIL-
iy} M3 un. 179. BagoHa © YAPYIKEHOM pajay.

" Bunery, na npumep — T. ITonosuh, Han. neno, c¢tp. 71, B. Bpajith, aasn.
Aeno, crp, 62, II. Jiykmuh: Henocpeano yuewmwhe pamimxa ¥ camoynpaBHOM
ypeburamwy wmebycobumx pagmmx ojHoCa, , PaaHuuko camoynpasmamne’, Opoj
11/80, B. Byuernk: 3axoH o YAPpYeHoM paay c objammersiema, ,,Mudopma-
Top", 3SarpeG, 1977. erp. 162. J. CHoj: Cnpenmame caMOyYNpagHera CrjaounHera
aKTa, ¢ KaTepuMm ce ypeja aenosHo pasmapije, , IlpaBHMK",

19 Haseaeno npewma ,IlpaBnom xupory“, Gpoj 8—9/80, crp. 97.
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4) CTAB JTIPEMA KOME PAJHMYKNM CABET OBABE3HO
HCHOCH [MPABMJIHMEE O PAJHIMM GIHOCHMA

OBo cxBaTarbe je ycam/b€HO, anu pasno3n Ha HOjUMa Ce 3acHuBa
aacnysiyjy Aa byAy QpertakHuje pasmoTpedu. Hawume, npemMa oBOM
CXBaTakky, HEMa OCHOBa HW 3a jedaH OA NPETXOAHUX CTAaBOBa, a He-
crnopasymu HOjM Y BE3W C TWM npousnase pesyntat cy Heycknahe-
HOCTM 3aHcHa 0 YApYyHeHoM pajy ca Ycrasom COPJ. V Beau ¢ tum
ce verude cheaene: (1) nod camMoynpaBHUM ONWTMM axTuma noapa-
3ymesajy ce ApyUITBEHM L0rOBOPM, CamMOYNpaBHW CNOPasymu, CTaTyTu
W ApYrY camoynpasHM ONWTU asTu (NpasuaHuum, NOCHOBHUUM M ap.):
(2) nocae ycrauux npomeHa on, 1971. roauve (Amangmanu Ha Yoras
COPJ), paaHuui y OCHOBHWM OpraHusauvjama yapysHeHor paja ype-
fieanu cy csoje ApyWITBEHO-EHOHOMGHE U Apyre camoyrnpasHe opHoce
Camoynpashum cnopasymuma, cratyTuma W ApyruM  CamoynpaBHUM
ONIUTUM akTUMa (NpaBuiHWLM, NOCAOBHULM U LP.), NPU YEMY CY camo-
ynpasHum cnopasymuma ypeljusanu pagre oaHoce (GEHOCHO cBa npa-
B&, 0Dapese U OATOBOPHOCTM) a APYrUM CAMOYNPABHUM ONWTUM akTU-
ma (nawne, npasunHuMuMMa W Apyrum) — camo nocTynak 3a OCTBapu-
Batbe npaea, oCasesa w oarosopHocTv (2Ho M Taj NocTynak Huje 6uo
vpehien camoynpashum cnopasymom); (3) Yeras CHOPJ oa 1974. ro-
AWHEE, y TOM NOrAeny, Huje U3BpPLIMO HUHAHBE U3MEHEe, HUTU Taj YcoTas
A&je OCHOZ 3a APYH4UWje 3akbyuyuBaibe (zawne, u no YcrtaBy 04 1974.
rosuHe paaku odHocu ce ypeRlyjy camoynpaBuum cncpasymom): (4)
caMoynpasHe cCnopasymMe 0 palHMM OAHOCUMA YyCBajajy pasaHuum nuu-
HUM u3jaubasarbeM; (5) YctasoMm je ytepheda HaanemHOCT 3a AOHO-
WeHke cTatyTa W EpYrax camoynpasHux onwtux auarta fun. 100) —
packnukn caset yTtepiyje npeanor cratyta (uMHade cratyT ycsajajy
PaSLHULW INYHAM U3jallrbaBarbemM), a Apyre caMoynpashe ofTe akTe
(Aawsie, cee npaBWnHUKE, OANYHE, NOCNOBHUKE W Ap.) AOHOCKH paj-
Hiuuku caeert, (B) osBnawhewe pagHuunor caseta ytepheHo Ycrasowm
HE MOHie Ce NPeHGCUTU Ha ApYyre opraHe, ila HW Ha pAaHUHE OCHOBHE
cpranvsaugije.!’

MNosonom wHajuewhe nomumwaHor paznora 36or Hojer pagHUUHK
CARST HEe MOHIe [ia LOHOCKM CEMOYNpPacHEe OMUTe 2XTEe O pajgHuM OAHO-
CuMa — Aa ypelhjusamwe pagHUX oAHCCa npgactasmsa HeoTyhuso npaso
PeAHMEA a aa 0 HeoTyhuBMM npaBuma OARY4YjYy pafaHMLM NTUYHUM 13-
JalutbaBakbeM — ayTOop OBOr CTaBa WUCTMYE Aa CYy CBa camoynpaBHa
npasa (Ycras C®OPJ, ua. 185, crt. 1), ¥y TOM CcMucay WTO cy 3aluty-
Rena op yrpomaBarba u noBpeliMBarba, OAHOCHO ©f OrpaHuyasarba W
cuysumarba.  Mehytum, okonHocT fa ce y Yctasy ynotpeb/sasa vw3pas
.HeoTyhuBa camoynpasHa npaea’’, He 3HauKM Aa NOCTOje U caMoyfnpaBHa
npasa Koja cy otyljuea... Ho, ta weoryhueoct noctoju 6es obaupa
Ha TO HaAKC pagHuE BPLWIKW CBGja caMoynpaBdHa npasa — o4NYYUBEHEM
TMYHYMM v3jaiutbaBabeM WAKM Npero Aenerarta y pagHUYHOM caBeTy . ..
PapHuk je ysew Hocunau, TUX npasBa, na 1 oHAa Haja HbUX0BO BPLICHE
nesepu CcBojuM aAeneratuma, jep ce W tana pajgM 0 HEnocpeaHoM
ocTBapuiRary camoynpasibarsa’.!?

1 A, Huxonuihi: Hecnopazym o HammemHooTi 3a IOHOLIeHe caMoyIpaB-
HHX OTIIUTHX aKara o pPpajHMM OIHOCHMA ¥ OCHOBHO] Opradvzamiid VARV HCEeHOT
pana, HaB. M34ame, eTp, 65 u 686.

1z Mero, cTp. 64.

g+ 131




5) KPUTHYKN O HABEJIEHUM CTABOBHMA

BpojHOCT PasfiMuATUX CTaBoBa O HAANEHHOCTM 3a [AOHOWEeHe
npaBMAHUKA O PajHMM OAHOCMMA, W TO HaKO Yy TEOpWuju, Tako W y
Npakcy YCTaBHMX CYAOBa, CyAOBa YAPYHEHOr paja W opraHusauuja
yADYHEHOr pasa, ykasyje Ha To ja je 3aHoH 0 YyApYHEHOM pajy Yy
TOM norneay Henpeuusad, a y M3BECHOM CMUCNY W HOHTPaAWKTOPaH.
Henpeun3HocT npou3nasu w3 oapenaba TOr 3akoHa Hojuma ce yTBp-
Ayje HajaNEemHOCT 3a A0HOWEeHhe CaMOyrnpaBHUX OMWTWX axara, a HOH-
TP2AMKTOPHOCT M3 OHMX oApepaba Kojuma ce nponucyje Hojum ce
caMoynpaBHum onwitum aktuma ypehyjy paann oanocu. lpema oppea-
Gama un. 586, paaHu ojHocwu ce ypehyjy camoynpaBHum cnopasy-
MiuMa, a npema oapeabu un. 179, cr. 1. 1 2. ,,camoynpasHum ONWTAM
auTMMa Kojuma ce ypehyjy pagHu oaHocu” — OABHOCHO MpPaBUNHULM-
ma. AKO ce cBa npasa, obasese W OArOBOPHOCTWM pafHuKa ua un. 179.
cT. 3. 3axoHa o yapysieHom paay ypehyjy npasunuuunma (Aanne,
NPYrMM CamoynpaBHMM OMIUTUM akTMMa, a He CcamoynpaBHWM cnopa-
aymuma), OHAA je NpPUxXBaT/bMB CTaB Aa Te€ aKTe ACHOCK pajHW4HN
capeT, Kako je To u nponucaxo un. 100. Ycrasa CHPJ. Te camoynpas-
HE OnwTe akTe He Du MoriuM JOHOCUTU pagHUuuUK AUYHUM KU3jallHaBa-
wem (na Hu pedepeHaymoM) jep ce HaghemHocT yTtephieda YcrtaBom
HE MOMe M3MEeHUTW. ¥ Tom cnydajy, pagHuum He Bu Morniu QOHOCWUTH
HW camoynpaBHe oniwiTe ante (npaBunHWHa) rojuma ce yTBpRyjy OCHO-
BM ¥ Mepwuna 3a pacnogeny cpeifctaBa 3a nuuyHe aoxothe. MehyTtum,
avo 64 ce pagHu oaHocu ypehuBanu camoynpaBHWUM CNOPasymom,
oHpa Bu Ta aKTa ycBajany pagHuuM AMYHUM U3jalrbasarbem (Hao wTo
je To caydaj ca camOoynpaeHMM cCcnopasymMoMm O YyApyHuBaky paja
panHuKa).

Wa osora npouanasu na he aguneme y Beau ca Hajnewmdowhy 3a
NOHOLLEHEe CamMoynpaBHUX ONWTUX akaTa Hojuma ce ypehyjy pagHu
OLHOCK OCTaTW W La/be, U TO CBe AOH 3aHOH O YAPYHEeHOM pajy He
fyne yckaahien ca Yctasom COPJ'Y [lo Ttaga, cBakM 0f HaBeAeHUX
cTapoBa MOME ce ocropasaTu, na v cTas nNpema HojemMm pagHu4Kn caseT
obape3Ho [A0HOCKM camMoynpaBHe OnNwTe akTe (npasBuiHWUHE) O pajgHUM
oanocuma. Haume, Taj ctas 6mu OMO npuxeaTt/bMB jeAuHO Yy chnydajy Aa
je Yctasom npeaeufjero na ce pagHu oaHock ypelyjy npasunHuumma,
a He camoynpaBHWM chnopasymMuma.

SAH/BYHARHR

CamoynpagHu OMWTU aHTu O pajgHUM OJHOCUMa npejcTasbajy
NpeEE OMNWITEe axkTe camoynpaeHor npasa (alo ce uM3yamy npasuna npus-
penHux npeayseha). Tum camoynpaBHMM OMWTUM akTUMa pagHUuLm
ypehyjy cBoja npaea, obaBe3e v 0AroBOPHOCTU CHOpo 25 roauHa. 3a
TO BpEMe A0HEeTO je Buwe s3anoHa w3 obnactu pagHux ogHoca. Y pa-

13 O morpetn yckiaabuparma 3akoHa o YAPYMEHOM pany c¢a YcTaBoM
ChPJ, priern omuupHrje — A, Huxwommh: Hecnmopasymu B 3BE3M C OPMCTO]-
HOCTjO 3a chpejeMarse CAMOVIIPaBHMX CINIOLIHMX AKTOB O JAEJIOBHMX pasMepjux
B TeMe/bHM OpraHM3ammMjin 3apykeHera jena, ,3ApyKeHo geno”, 6poj 3/81.
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HUjeM Nepuoay, TO Cy BUNM UCH/LYHMBO CaBe3HW 3aKoHK (33HOH o pan-
HUM ofHOCKMMa oA 1957. rogmHe, ca eulie uaMeHa u ponyHa, OCHOBHM
32KOH 0 pajHUM OAHOCUMa oj 1865. roauHe, ca Buwe wWaMeHa u A0-
nyHa u 3akoH 0 melycobHum oaHocUmMa pafHuka y yapyHeHom pany
on 1972. rogmHe), a noues og 1974, roguHe, nopes CaBeanHux 3aK0oHa,
pagHu oaHocu ce ypelyjy penybanunum u NOKPajMHCHUM 3aHOHMMA,
O6um 3akoHogaBHe dyHKuuje chepepaumnje 3HatHO je cMameH y Ko-
pUcCT penybanyKke OAHOCHO NOKPAJMHCHE perynaTuse.

YnopeaHo ca pasBOjeM 3aKOHOLaBHE perynatvee y obnactu pag-
HUX OAHOCA, pa3Buja ce W cuctem camoynpasHor ypehusarba mehy-
cobHux npasa, obaBe3a ¥ 0AroBOpHOCTV pajgHWKa. [loyeB of npBUX
NpeBUIHWUKA O DPaAHUM OAHOCUMa MPUBPEAHMX OpraHusauuja, npexo
npasuiHuka o npasuma, obasesamMa v OArOBOPHOCTUMA PafHMHA v
pasHuM opraHusauunjama, 4OoCreno ce A0 CamMoynpasHuX OMWTUMX akaTa
(camoynpaBHWX cnopasyma, 0LHOCHO MPaBUAHUHA) OCHOBHUX opraHu-
3aumnja yAPYHREeHOr paja. ¥ OCHOBHUM OpraHusaumjama yapyHeHor pana
paaHuumn paHac ypellyjy cea npasa, cbagese M OAroBpHOCTM Ha pany
1y Be3au ca papgom. lNopes TMx OCHOBHUX camMoynpaBHUX ONWTUX axkaTa,
PagHuun y OCHOBHUM oOprasvsauujama camoynpasBHUM CrnopasymMuma
HOje 3aK/by4dyjy ca pagHuuMma y ApPYruM OCHOBHMM opraHu3zaunjama
ypelyyjy nutawa op 3ajegHuuror uTepeca, a HaEPOYUTO 0OHa nuTama
Kojuma ce obesbelyje 3ajefHULITBO YAPYMEHUX PafHMHA U HUXOBA
conuaapHocT. Mehymum, noctojehem cuctemy camoynpashor ypehu-
Rarba pajHux OAHOCa mory ce cTaBuTn 030umbHe npumenbe, Hoje
noTU4Y 04 yhore ApHaBHE perynaTtuee y OBOj obnacTtw.

MpBo. Ynopeao c pa3eojem camoynpasmbarka y Jyrocnasmjun, He
pa3Buja ce camoynpasBHo ypehusare paaHux opHoca. Y OAHOCY Ha
3akoH © padHMM O0JHOCUMA on 1957. roamHe, OCHOBHMM 34KOHOM O
PaaHum ofHOCKMMa oA 1965. rognHe peryaucaHo je 3HaTtHo marbe npasa,
obaBe3a M OAroBOPHOCTHU pagHUKa y pagHuM opraHuM3auunjama, M3 4era
je cBojeBpeMeHO npousalao cys o CMarUuBaky JApiHaBHe perynatvse
y 0BOj obnactu y HOpUCT camoynpasHe perynatuse. Mehytum, ca
nojaBom penybauuRiUX U NOKPajMHCHUX 3aKOHa o pagHMM opHoCcuMa,
nosehasa ce 6Gpoj nutara w#oja ce perynuly 3asoHuma (CaBe3HuM
WaK penybauusnmMm, OQHOCHO TOHKpajuHCHWM) a cmarbyje ce obum ca-
MOynpaBHOr perynucarba. HajHOoBuje npomeHe penybnuuykor 3arkoHO-
AABCTBa 0 pajgHuMm oAaHocuma y CpGuju v BojBOAMHM MOKa3yjy TeHAeH-
Uvjy aamer wwupera ApwasHe perynatuee. To A0BOAWM camoynpaeHe
OllITE aKkTe OCHOBHWUX OpraHu3aulija y nonowaj noMoRHUX NpaBHUX
akata. Haume, 3akoHuma ce ypelyjy, He camo npaBa u obasese paa-
HUHa y yapyHeHoMm pajy, eeh u HagnemHocT W nocTynak 3a ocTBapu-
Bake Tux npasa v obasesa.

CamoynpaBuu ONWTKM aKTWM 0 pagHUM OAHOCKAMA HE npousnasze He-
nocpeaHo u3 Ycrasa, Beh cBoj uzBop cBe BuULe uMajy y 3aHoHuma,
a ¥ y NOA3AKCHCKMM aKTWiMa, Ha HKOjUu HauMH ce camoynpaBHO NPaBo
Y 0BOj obnactu ctaBma y nojomaj AVPUrosaHor npasa. 3aKoHUMa Ce,
YIN&BHOM, nponucyje Hoja nutaka mopajy 6utu ypehena camoynpae-
HUM onwTum axkTuma,

Apyro. MNMocrojehin cucrem camoynpasHor ypehuBaa pagHux og-
HOCa je wHeoprosapajyhm wn HOHTpPasuKTOpaH. VY OCHOBHUM opraHusa-
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uMjaMa YAPYHEHOr paja AOHOCKH Ce Beiku DPOoj caMoynpaBHux OnuTMX
akata Hojuma ce ypehyjy mefjycobra npaea, oGagese W OATOBOPHOCTU
(lwTo noApasymMeBa BeAUKO aHramoBare pajgHuka W thuHaHCHUjCHUX
cpepcTaea), a pesyarat Tora Huje nosehaHa caMOCTalHOCT pajHuWHa,
sefi nosehana npaBHa HecurypHoct. TomMe JONPUHOCE W NOjeAnHA
3aHGHWM Hoju Hucy ychinaheHn ca YcTaBowm. Tako je nocne BuUWero-
nulLHe nNpuveHe 3axkoHa 0 YAPYHEHOM pady CnopHO Y Npakcu opra-
HM3auMja YAPYHEHor paja vy Teopujn KOjUM Ce& camoynpaBHUM
onwtum aktuMma ypelyjy paagHu ogHocu pafHWHa Yy OCHOBHMM Opra-
Hu3almjaMma (camoynpasHMM crnopasymuma  unu npasunHulumMma, Wunn
camoynpasHumM OnNwTUM aHtuma ,nocedue spcte’). llopea Tora, u Y
TEopuju W y Npaxcu, ma U y Npaxkcu ycTaBHWX CYAOBa W CYAOBa YADY-
HMeHor paga, CilopHO je KO AOHCCKM caMOynpaBHe ONnwTe akTe 0 pajgHuM
OoHOCUMMa —- PajHuuM JUYHUM U3jallitbaBatbeM WAl pagHUYHK caseT
ocHNBHE opraHu3auwje. Ban cymie je na cBe TO AOBOAW A0 MpasHe
HeCUIYPHOCTU Yy OCTBapMBaky MPaBa pajHMKa M3 pajgHOr oAHOCA.

Tpefie. Heonxoaxo je npeucnutuBare cuctema ypefjusara pap-
HUX OJHOCA Y ILENUHK, jep ce y mocTojehoj cuTyauurjn Mome NnocTaBUTy
NATare LEelMCXOAHCCTM AOHOWEHa Benukor Opoja camoynpasBHuX ofl-
WTUX &HaTa OCHOBHWUX OpraHu3dauymMja c oB3MpomM Ha BeOMa CHy4ed
obBum camoynpaexe perynatuse. Tanolle, Tpeba npewncnutatn ycarna-
IUEHOCT 3aH0oHa ca YcraBom ¢ ob3MpoM Ha BPCTY camoynpabBHMX oOn-
WTKMX avara nojuma ce ypehyijy pagHu opHocu;, Tpeba ce ONpeaennTn
urK 3a caMoynpaBHeé cnopasyme koje mellycobHo 3armbyuyjy pagHuum,
Win NpaBuJHKUKE KOje JOoHOCW pafHu4iM caBeT. YuHKW ce Aa He NOCTOojU
noTpeba 2a TMM 1A CBaka OCHOBHa oOpraHwu3auvja uMa CBOjé CaMo-
YNPaBHE ONWTE aKHTe 0 CBUM nuTarbuma Koja ce TUYYy palHWX oAHoca
11, EBEHTYZ/HO, OANY4M Aa Ce BUIIe NuTawa ypehlyje 3ajesHnurum
CaMoynpaBHiM OMNWTMM anTMmMa OCHOBHMX oOpraHusaumja y cacTtasy
pajgHe WNKM CHOMEeHe opradusauyuje YApyHeHor papa, uau mMomHaa vy
BUllMM 0BAuLMMa camoynpaBHOr yApysHuearsa. MehyTtum, o onpasaa-
HOCTW OBOT NOCNEeAHEr MnuTaka MOMHe Ce noysaaHuje 3akbyduuBaTH
jellMHO Ha OCHOBY Hay4yHOr EMMWPUJCHOr wCTpaiuBarba.

Padoje BPKOBIHT:

LES ACTES GENERAUX SUR LES RAPPORTS DE TRAVAIL
DANS LES ORGANIZATIONS DU TRAVAIL ASSOCIE

— Résume —

Dans la pratigue des organizations du travail associé, comme dans la
théonie, méme aprés plusieurs anndées de 'application de la Loi du travail
associé, reste contestable la question par quels actes généraux autogestion-
naires se déterminent les rapports des ouvriers dans l'organisation fonda-
mentale (par les accords autonomes, par les réglements ou par les actes
géndraux autonomes de l'espeéce singulicre).
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En outre, dans la théorie et dans la pratigue des cours constitutionnels
et les tribunaux de travail associé, il est contestable qui ratifie les actes
généraux autogestionnaires sur les rapports de travail — les ouvriers par
la déclaration personnelle ou le conseil des ouvriers de l'organisation du
travail associé. Sur cette question il y a quelques opinions: l"une, selon la-
quelle le conseil des ouvriers peut ratifier les actes généraux autogestion-
naires (les réglements) des rapports de travail: 'autre. seclon laquelle e
conseil des ouvriers ne peut pas faire cela: une autre selen laquelle le con-
seil des ouvriers peut ratifier ces aotes sous la condition qu’'ils ne reglent
pas les droits inaliénables, et, comme l'ultitme, 'opinicn sclon laquelle Ie
consell des ouvriers obligatoirement ratifie les actes autogestionnaires gé-
néraux sur les rapports de travail.

Il est difficile opter quelque des opinions citées 4 cause de la non-
existence d'une opinion unique quant a l'espéce de l'acte général d'auto-
gestion par lequel on régle les rapports de travail.

Le grand nombre des opinions diverses attire l'attention sur le fait
que la Loi du travail associé n'est pus précise dans cette questions, et tout
cela conduit a l'incertitude juridique dans la réalisation des droits ¢t des
obligations des ouvriers quant au rapport de travail.

135



TEOPUJA TPABA U UCTOPUJA TIPABHE MUCIU

YJNIOTA BAHMPABHUX HOPMWU Y TPABY™

CBakuM npaBHW CWUCTEM y CBOM MO3aWHy NpaBHMX HOPMU Hana3w
MECTO W 3a jeaHO noapy4vje Ha kome ce npumehyje Behin 3Hauaj w
yTULAj TakBUMX APYWTBEHUX NpaBuia NoHawarka Koja HUCY HEeNoCpenHo
Wny Hucy jeauHo 3awTuheHa npasHoM caHKuujom. [paBo, no ceojoj
DOKEUUjM M (hYHKUMjU HOjy OCTBapyje y APYLWTBY, MOpa Cce nocmarpaTtu
y LIMpeM HOHTEKCTY npaBuna Hojuma ce ypehyjy ApyWTBEHW OAHOCH.
Oryaa, npagHa HOpMa HWje@ Camo jJeAHOCTPYHKM, YCKO CTPYYHU WM MPABHO
TEXHUYHM nornes WM caut, seh UCTOBpEMEHO M W8pa3 4YWTaBoOr HMW3a
M3BaHNPaBHUX YMHUNALA YMja CaApHWHa 3aBUCK 04 NPUPOAE W CTeneHa
pa3soja ApylITBEHE CpeiuHe, HEeHOr HYNTYPHOr HUMBOa, EHOHOMCHOT
KOHCTUTYMCara W opraHndauuje, chunosdobckor ¥ NOAMTUUKOT onpeae-
ILCHA, MOpanHe emaHuunaumje.

[MpaBHa HOpMa, KAO HOPMa BPEMEHCHKE W MPOCTOPHE OfIWTOCTH, He-
Rana MOME 3aHemMapuTy DasawHy Koja noctoju uamely ABa cnydaja
Ha Koja ce Mma NMpPUMEeHUTWU. YBpcTa npaBHa HOpMa y M3BECHWUM Cly4a-
jeenma, Huje, AaHne, y cTakby ga OCTBapv 3axTeB Aa Ce Ha CTBapHO
jeAHaKe cny4yajeBe Mma ja NpUMMEHM WUCTU MOCTYNnak v UCTO NpaBuno.
Jouw paBHO je pevyeHo ,summum ius, summa iniutdia’ y cmucny aa
npeeuile CcTpora NMPpUMEHa 3asoHa MOMe Hesaja [A0BeCcTM M A0 He-
npaeae. ¥ creapu, xohe ce pehu, pa noHexnan ctpora ,urpa’ npasqe
TEXHMHE MOME AOBECTW A0 HENpPaBM4YHWX pellersa, npeTBapajyhu ogpe-
fleHe MMBOTHE OJHOCE Yy T3B. TEpae cnydajeee (especes dures, hard
cases).

EBonyumja npaBa noaHaje bpojHe Hanope pa ce ybnamkm oBa Mmo-
ryhia ocobeHocT npasBHe HoOpMme, NO4YeB 04 PUMCHOr nNperopa, na cee
A0 cyaoBa npaBumyHocTM y EHrnecroj (equity). Hao HeHa BpcTa HOpek-
TYpe, YEOAW CE Yy NpasHW Nopejal 4YnMTaB HU3 T3B. BAHNPABHUX HOPMMW,
Ha0 WTO Cy Hanp. HOPMe NPaeBMYHOCTKM, CABECHOCTW U NnowTera, 1006pux
ofi4aja, HOpMe Mopaia, cTaHaapha, onuTMX npasHux Hadena. Mebhy-
TUM, MCKYCTBO j& NOHaszano Aa NnpesBennHa A03a CBUX HOPMU NpPyHeHa
OHMMa KOju TIPUMEHY]Y NpPaBo, MOHE A0BECTM U 40 HENpaBUYHMjUX

* IImcano xao pedhepar 3a XI konrpec ¥Vapymema 3a Mebynaponuo npaso
v BeHenyean, 1982,
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pewerba HEero Kaja ce npaso CTPUKTHO npumersyje. Jep, ako 6w ce
cyanju possonuna moryhHOCT aa ce CyBULWIE yAabW OA 32HOHCHOr TeK-
cta, noctynajyhn no ceom ocehatby NpasM4HOCTM, moram Om ce nawo
Ha24¥M Ha NyTYy NPaBHE HECUrypHOCTHU, Na WU NPOU3BO/LHOCTU.

Cysuiie BEAWKO MPUCYCTBO BAHNPaBHUX MepAia Yy CYACKUM oany-
HaMa MOHIe TIOPEMETUTH HEeONXOAHY paBHOTEWY W3amelly npaBHOr w
MOpanHor nopetka v ocehatba NPasM4YHOCTM W AOBECTM A0 Tora, Aa
cyA CTBapa, yMecTo ja npumerbyje npaso. lNutawe je y cTBapu: Kako
npasHoOM HOPMOM perynucatu oapefieHe ppywisene oaHoce, a ga, npu
TOME, MCH/bY4YMBH 3axTeBu (opmManHonpagHe NpUMEHEe npasa He no-
ppeae oceharbe NPaBMY4HOCTM OAHOCHO Aa KCH/bYYMBU 3axTeBW npasBuuy-
HOCTU HE ACBEAY Y TNUTake NPUHUMN NpasHe curypHocTtu. YumHm ce,
Aa pelerse NeHn y HexHo] NnpaBMyHOj CpeauHu, y ToMe Aa, C jefiHe
CTpaHe, 3ahoHOoAaBal, AO3BONWU NPUMEHY NPABUYHOCTH W APYTUX CAUMHUX
KpUTEPUjyMa CamMO OHAa Haja nNpupoaa KOHKPETHOr npasuna To A03BO-
Mhaed, a ¢ Apyre crpaHe, y nocTyn4dy TpuMeHe TawBuX npasuna, cyn
H2 B4 morao pocyhmBatm Hery ,.cBojy’ npasuyHocT, Bell camo OHY
KHoja ce obDjexTuBHO wmcKRazyje m yTephyje. Ha Tom nyry. Kako je 10
CNKMHOBUTO peuvyeHo, cyn Tpeba Aa uae jeaaH Kopak Aame 0j 3aHOHAa,
ann He be3 3axona.

MocToje, navne, Takee obdnacTy npasa raAe ce APYWTBEHW OAHOCW
Tako npaBHO ypellyjy wrto ce creBzpanavHoj CYACHO] NpaHcK NpyHa
BMLLE MpocTOpa 3a NPUMEeHY BaHNPaBHWUX HOPMWU, 3a PasNWKy 04 OHMX
caHoca Koje TpebDa uspwhe 3auoHOM nocTaBuTu U buKcupaTy, na 4yaw
M A0 CTeneHa matemaTuuke npeuum3HocTu. 3aTto je Ha 3aHOHDAAaBUY,
uamvehy ocranor, u Ta OAroBOpHa AYyMHOCT A2 npoHahe oarosapajyhy
onTury kojom he npenosnatn oHne apywrseHe oaHoce Hoje he pery-
nucatu Ha jepad oA nomeHytux Hauuua. lNpu Tome, Geaz cymue, Beh
cama npupoaa B)YiUTBEHUX 04HOCa yKHa3yje Ha OCHOBHM METOAONOLWKMK
NEOMUCTYN ca rNeAnwTa WUper uan yier Aomallaja BaHNPaBHMX HOPMM,
jep Huje UCTo pa v je y nuTakby jenaH KpUBMYHONPaBHU uau rpahaH-
cHonmpasHu ocaHoc. MeRytum, n y okeupy rpahjaHcrHonpasHux oaHoca
uma obnactu y HOjUMa je ynora BaHnpasHWUX HOpMM Marba (Hanp. cso-
J4Ha) oaHocHo obDnacTn y Hojuma je Ta ynora eeha (Hanp. yrosop).

Cea oBa onwTa 3anaratba, Koja cy pe3yntart He camo jefHe peTpo-
cneuTuBe, Beh M HYMHOCTW CaBpeMeEHOr npaea, NPUMCyYTHa cy Ha oape-
Ren Hausmn u y jyrocnoseHcHOM NPaBHOM CUCTEMY. Y 0BOM CUCTEMY
je moryhe npatuti ynory u 3Havyaj BaHNpaBHUX HOPMW y npasy, npe
CBera, Ha NnaaHy 3aHOHOAABHWX pelleHa, a 3aTuM, U Ha nnady npas-
TUMHEe npuMeHe npasa. Pasyme ce, Aa cy Ty YTHAHW M CTABOBM NpaBHe
Tecpuje. C obaupom aa je ynora BaHNpaBHUX HOPMKM BeNuKa W y Jo-
mMeHy obauraumoHmx onHoca, To he ce y oBOM pagy, M3HETU 3aHOHCHKA
pewewa 1M CTasoBWM CYACHKE Npalkce Ha Noby 00AWraumoHmx O[HOCA.

Tako, npema 3akoHy 0 obnurauuoHum ogHocuma o4 1978. roaune,
HOjuM je uaspweHa koaudmsauynja obaurauMoHor npasa y Jyrocnasuiju,
oApehena npasuna ApywTeeHOr noHawarka Aobuna cy 3navaj npasHo
penesaHTHOr Kputepujyma. Ty, npe csera, Tpeba NOMEHYTU W3BECHE
MOpanHe Hopme, a 3atum, aobpe nocnosHe obu4aje, npasuuHOCT, ca-
BECHOCT W nowTewe. OBe HOpPME CY WHKOpPNOpUMpaHe Ha LBa HauyuvHa:
Yy BWAY Hauena M OCHOBHUX ONpejehewa, u y BUAY HOHKPETHOr no3su-
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Barba Ha oparosapajyhy Hopmy. Hauenne opapeabe, Ha npsu nornega,
mory wmarnepatu Hao leges dmperfectae, ¢ oB63upom ga Hucy cHabae-
peHe oarosapajyhom cankumjom. Anum, wux tpeba nocmarpatm y HOH-
TEHCTY HOHHKPETHUX NpasBHux cuTyalmja y Kojuma ce npepeumba oaro-
papajyha caHsruuja, Tako aa y 10j cumBuosn cagpmajHo pobujajy not-
nyHy npasHy cduanonomujy (leges perfectae).

Hapa cy y nutasby mopanHe HopMme, 3akoH ux, Hajnpe, npeasulja
Koz cnobope ypehueawa obBavraumoHux ogHoca, a 3aTuMm u v MaTtepuin
HeaonywTeHor npeameta w ocHoBa (Kay3e) yroBopa, HMWTABOCTU Yro-
BOpa, HEAONYWTEHOr YCAoBa YrosBopa, HEe3BaHOr Bpwewa Tyhux no-
c/10Ba, npaBHO HeocHoBaHor obGorahetsa.

3axoH npornamyje cnoGopy ypehuBarwa obGnurauMoHux ofHoGA,
anu mcrospemeHo oapelyje u rpanvue te cnobope, uamelly ocranor,
u nytem oaroeapajyhux mopanHux Hopmu. Haume, ta chopmyna rnacu:
yyecHuun y npomety cnoborHo ypehyjy obGauraumoHe ogHoce, a He
MOTY Mx ypehusaTtu CynpoTHO ycTaBoM yTspheHum Hadenuma apyuitee-
Hor ypeliewa, UMNepaTUMBHUM NPONUCHUMa U MOPAaNy COUWjanucTUUKOr
camoynpaeHor apywrtea. Osaxsa ojspeanba y Beoma CAWYHO] pelanuumjn
HAJ83KM ce U Yy 3aKOHY C YAPYHEHOM pasy HOL NUTaa MyHOBAMHOCTH
caMoynpaBHuxX ONWTUX axnarta (camoynpaBsHn cnopasymy 4 ApYLUTBEHW
b,0roBopu).

Y cteapu, cBaku npaeHu cuctem, 6e3 obanpa ga nu jc emaHauyuja
HEHKOT paHujer BpemMeHa Wiu je y nutamy npaBHW CUCTEM HOjW je napas
Hawer eBpemMmeHa, gonyuwrta cnobopy yroeopHor ypehewa oaHoca, anu
npepsuija U rpaHuMuy Ao Hoje ce Ta choBoaa mome npoctupatu. Hooj
Ce CcyYnpoTcTaB/bajy ONwWTa npasuna APYWTBEHOr nopeTha 4uja caap-
HUHa 11 OKBWP 3aBUCE O/ NPUPOAE W KapaHTepa OCHOBHWX MNpPUHUUNa
Ha HOjUMa je 3acHOBaH jejaH APYWTBEHWM CUCTEM. Ynopegko-npasHu
npernes BarkHMiux wogucurauuja rpahaHcror npaea eBpONCHUX 3eMa-
/ba YHa3yje Ha M3BECHEe pasNuKie nojMosa « M3pPa3sa HojuMa Ce Ha onwTH
HeulH orpaHwyasa choBopa yroeapara. Morno 6u ce pehn pa ce vy
TOM Norneny pasiaviyjy Tpu rpyne 3akoHwsa. JegHa rpyna Hoja noaHaje
jasHn nopepak u pobpe obuuaje (dbpanuycku pahaHcku 3aHOHMA,
weajuapckn 3aKoHUK 0 cBnurauuwjamal, apyra, kKoja no3Haje camo gobpe
obuuaje (Hemaurm n aycTpujcku [pahaHcsu 3akoHur), u Tpeha, xoja
nosHaje npasuia CcoUMjanuCTUURe 3ajegHUUE, Hao rpaHuuy cnobope
yroeapara (OcHoBu rpahancror sasoHopasctea CCCP u [pahauchu
aakonur PCOPCP, nosckn, mahapckn m uexocnosauwm paharckm oo-
HOHEUR).

Lto ce Tu4ye jyrocnoBeHCHOr npaea W CTaka CYACHE nNpaKkce no
OBOM nuTary, Tpeba pehu, Aa je cyAcKa npasca, CBC A0 A0HOWC: A
3anoua o obnurayoHum ogHocuma (1978), npuMersuBana onwTa orpadu-
Yera cnoboae yroeaparba pykoBoaehu ce CCHOBHWUM MpuHUMNUMa WU
AYXOM APYWTBEHOr W npasBHor nopetka. [lpm Tome, onamao ce, 3a
Paznuky of KRoAudpMHOBAHUX NpasHux cucTema, Borat 36up u3pasa M
NGjMOBa NYTEM HOjUX Ce TO OrpaHW4Yerse CNpoBOAWMNO OAHOCHO NYTEM
KOJUX ce ycTaHOB/LaBana rpaHvua Hoja pazaBaja no/mse A03BO/BEHOr 0O,
HEJ03BO/LEHOr yroBapawa. Ty cy, npe cgera, busne y ynorpebu heue

unacuude dopmyne jasun nopepar’’, ,no06pu obuuaju’’, ,caBecrocT
M nowTerwe'’, ,,jaBHW Mopan’, anu UCTO TaKo M ,HOpME COUWjanncTuu-



HOr mopana’’, ,MHTepecu ApywTsa'’, ,,OCHOBHM NPUHUUNKU ADPYLUTBEHOr
nopertka’, ,nowTterwe y npaBHom caobpahajy”, m cn. CBu 0BM u3paswu
ynotpebmenn y cyAckoj npaHcu obenemaBann cy y CTBapu M3BecHe
HPUTEPUjYME HOJU CY Y HOHHPETHOM OANYyYMBaAkbY CAYHMWUAM CYAY Hao
OCHOB 3a@ JAOHOWeEHe Tmpecyse uwan ce nomohy wwux obpasnarao uam
uspwhe s3acHuMBao HenocpeaHu npasHu OcCHOB npecyhersa.

MehyTtum, nomeHyToM Koaudmraumjom obnauraumoHor npasa, cras-
/JbEH je Kpaj OBOM WapeHuny uipasa 4 nojMoBa KOjU Cy ce nojasunmn
Y CYACHKOj npaxcu. 3a pasnuiy oa Apyrux Kozudurauuvja eBpOnCHUX
3emMasba, jyrocioBeHCHM 3aoH 0 0DAMraumoHMM OAHOCHKME j€ NPYHKUO
jeaHy onwTty oapeaby roja napamasa cneunduUyHe jyrocnoBeHcHe apy-
IUTBEHO EHOHOMCHE OJHOCEe, a Hawme, npema Toj oapeabu, yuyecHuuu
y obnuraumju He mory ypehusaTtu cBoje oaHoce axwo B 10 OGuno npo-
TUBHO W MOpany COUWjaauCTUYMHOr CaMOynpaBHOr ApYLITBA.

Oea onwrta oapenba Hawna je HOHHPETHY NPWMEHY Y MaTepuju
HEAONYWTEHOr npeamera w ocHoBa (Kayse) yrosopa, rae Bawmu rnpa-
BMUNO pa je npeaMer OAHOCHO OCHOB Yrosopa HeAOoNywWwTeH aKko je
npoTMBaH yctasom yTeplieHuMm Hauenuma apywrtseHor ypelhera, umne-
pPaTMBHUMM NPONUCMMaA W MOpany COUMjanUCTUYKOr CamoynpasHoOr Apy-
wrea. Wro ce Tuue, 3Hauvaja HeponywTeHe nobyae (MoTusa) Hoja
Moxe OuTM u HemopanHa, nocTaB/bEHO je npasuno Aa Tawea nobyaa
MOHE A0BECTM A0 HUWTABOCTK yrosopa, ako je nobyaa GuTHO yTuuana
Ha OANYHY jeAHOr YroOBOPHMKA Aa 3anbyuu YroBOpP W ako je TO Apyru
YrOBOPHUK 3HA0 WM MOpao 3Hatu. Hanpotue, ako je y nutary yrosop
be3 HanHape, oHja ce He 3axTeBa Aa APYrM YrOBOPHWH 3HA O HEMO-
panHocT nodyae, Beh TaksBa nodyaa yBeK NPou3BoAM HULWITABOCT.

Cyacka npakca, pykosoliena npuHuUMnOom 3awTute oarosapajyhux
MOpanHuxX HOPMMK, Y MHOIMM chy4yajeBuma je npornawasana wn wuapw-
Uana caHkuujy HUWWTABOCTWM yroBopa HKoju cy ODunu 3akmwydyeHu cynpor-
HO TUM HOpmama. Tako Hanp., NnpeéMa CyYACKOj NpaKcu, CBECHO NpPUBU-
nercearbe OrpaHu4eHor Hpyra notpowava Taio wio uMm ce poba w3
APYWTBEHE UMOBMHE Aaje no uedHama M3y3eTHO HUCHMM OAHOCHO HM-
UM oa obuuHe uewe Ha TPHUIWLITY — MNPOTUBKA Ce HOopMama couuja-
nuctuukor mopana. lpotusan je, takofle, mMopany w yrosop 0 HKyno-
MpoAaju Kapa je Hynau NPUAMKOM Yroeapara WCKOPUCTMG TELHO CTa-
e NpojaBua M HaBeo ra, Aa Ha nNpojajy npucrade 3a UeHy Hoja je
HecpasmepHo mana. Mctu je cnyuaj n ca uckopawhasarwem tyhe He-
BO/bE pajn nocTU3arka HecpadmepHe HopucTn, Ge3 obG3upa o KaHBsoj
C& HEeBO/bW paan, ERCHOMCHO] MNn NcUxonowkroj. MNMpema cyacroj npak-
K1, HEMopanaH je, Takohe, yroBop no Kome ce ouy AeBojke, No 3acTa-
penom obuuajy, nnaha u3BecHa csBota HOBUa Aa OM ce wberosa Khu
yAana 3a oapehenor uvosewa. [Mopes oBora, MpoTUBHA je Mopany W
3aT0 Hema npasHe BamHOCTU oapenba yroBopa O NMORAOHY KOjom ce
NOKNOHOAABaL, yHanpea oapuye npasa fa Tpamu pacHua yrosopa sbor
He3axsanHOCTM NokAoHonpumua. Kao Hemopanan, cxsaheH je y cya-
CHOj NMPaKcu W YroBOop O 3ajeAHMUM HMUBOTA ca obase3zama Ha NnUHe
unHupbe pa ce chnonu Gpak ca oapehenum nuuem. Ucto Tako, HEMO-
paiHa je u oapeaba y TectameHTy Hojom ce notomak oapeljyje 3a
HacnepHuHa noj YCROBOM Aa Ce He OMEeHW pacnywreHuuom. Hemo-
panHe YyroBope CyAOBM CYy cpetanm WM Yy AOMEHY nocpeaoBatha 3a
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3aHmyyerbe Opana. AHo Bu BucuHa areHumjcHe nposusmnje Guna npe-
HROMEpHO oapeljeHa, cynoBu cy Guau cnpemHu aa Taxas YroBop cxBa-
T€ Hao NpoTMsaH Havyeny nowTewa M CaBECHOCTM U Aa ra nporaace
HuwTasuMm. lNpoTuBHO je, TaxoBhe, caBecHoOCTU U nowTewy fAa nocpej-
HUKE HOjU OA jeAHe YroBOpHEe cTpaHe HannaTtu npoBuanjy 3a nocpepao-
Bae NpU 3anbydery yrosopa, bez 3Harba Te yroBopHe cTpaHe, Ha-
naaty 3a UCTM nocao NpoBU3Wjy WM OA Apyre yroBopHe cTpaHe. Mcrom
Haueny npoTuMeHa je u oapenba yrosopa n nocpeaosary npu npoaaju
HEeKpeTHWHa, NO HOojoj je Hanoropasauy obaBe3aH Aa nnatu NPoOBU3Njy
M y Cnyyajy Haja HEKpeTHWHy cam npojaa, na je 360r Tora Tadsa oAa-
peaba HuwTasa.

HuwtaBoct yrosopa nosnauM 3a cobBom wu OpojHe npaeBHe nocne-
Auue. JeJHO OA OCHOBHUX nuTakha Koje ce jaB/ba Hao nocneauua
Sak/byterba HULWITABOr YroBopa, jecTe M nuTame perynucarba NpaBHMX
OA4HOCa YroBOpHWKA Raja Cy OHW NOTNYHO WU JBENUMUYHO WU3BPLUMAN
yrosopHe obagese. TpaaguuMOHaNHO, Kame ce Aa ce Ty nocTaB/bajy
nutarka nospahaja y npehawmwe crare (restitutio in integrum) w
HavHaja WTeTe, ann, U nuTarbe No3WBara Ha HULITABOGT HECABECHOr
YrOBOpHWUKEA U C TUM Y BE3W M NPUMEHa NpaBuia [a Ce HUKO HEe MOMHEe
NO3NBaT Ha COMCTBEHY HemopanHy paawy ((nemo auditur propriam
turpitudinem allegans), kao u nutame HEeAOoNYWTeHe pecTuTyuuje,
Tj. oay3umara npegmerta yrosopHe obaBese y HopucT oarosapajyher
APYWTBEHO nNpaBHOTr auua.

MuTakbe nocnejuua HUWITaBUX Yrosopa je u TEOPUCKU U NPaKTUY-
HO C/NOMEHO W 3Ha4yajHOo, M y ynopeaHom npasy NocToje pasnuuura
Pewera ¢ 003MpoM Ha NPpUMEHY HEHKEe Of NOMEHYTUX caHkuuja. Mehy-
TUM, jyrocnoseHciu 3aHoH 0 oBAMrauuoHuM 0AHOCUMMA npeasuba cee
Tpu moryhHocTu (pectutyumja, npumeHa mancume Nenio auditur, opy-
3uMatbe NMpeaMeTa yrosopa y HOPUCT HaAleHiHe onwTuHe) Kao noche-
Auue sabpareHux yrosopa, anu, npu Tome, gaje w oapefjeHe Hpure-
pujyme 3a npumeHy HopMme Hoja npensubja ose Tp moryhHocTu. Tu
HPUTEPUjYMU HUCY U3PAKEHU NOrMHOM MaTemaluuxe NPeLun3HoCcTH,
Beli npeacrtasmajy CyAy OCHOBHY opujeHTaumjy m rnobanHo ynyTtcTsoO.
Anuv, OHO WTO je OBAE NOCEBHO BaMHO uctahu, To je npasuno no
HOME cya oBAe MoOpa BOAMTM padyHa o ogpeheHum MOpanHUM Hop-
Mama. Haume, npema 3aoHy, npuavMHOM OANYy4YUBaHka O TNPUMEHM
CaHKuuje Kao nocneanue HUWITABOCTM, cys he BOAUTH padyyHa o0 ca-
BECHOCTW jeaHe, oaHocHO o6ejy cTpada, o 3Ha4ajy ApPYLWTBEHUX WUHTe-
Peca Koju ce yrpomaBajy, Hao U O MOPaNHUM CXBATarLMMa ApywiTBa.

lUTo ce Tuye npasuuHOCTM, KAao enemeHTa 3a oanyuymsatbe, 3aKoH
je npeasuha Ha Buwe mecta. Tawo, Ty je, npe ceera, martepuja OAro-
BOPHOCTK 3a npoyspokoBaHy wTety. o yTUUEJEM NpaBuyHOCTH, a Y
HOpucT owTeheHor Kao HWpTBe AeNuHTHE padibLe, CaBpeMeHo npaeso je
OBAE MOAMMUHOBANO MHOra HnacuyHa pewetba. ¥ Tom cmucny wu jy-
rochoseHcHu 3akoH O OBAMraLMOHUM OJHOCKMMA npeaswha oprosop-
HOCT no ocHoBy mnpaBuyHocTM. Koa oarosopHocTM 33 Apyror, 3aHoH
npeasuha aa y cayuajy wrerte Kojy je NPoy3poKoBano fuue Koje 3a
thy HWj€ OArOBOPHO, a HAHHALA Ce He MOmKe A00UTK Op nuua Hoje je
Guno aywHO aa BOAM HAL30P HAL HoUM, CYyA MOH{E€, Kaj, TO NpPaBUYHOCT
3axTesa, a HapouuMTo C 063UpPOM Ha MaTepujanHo cTarbe WTEeTHWHa W
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ouwrreheHuHa, OCyAUTM LWITETHMKA aa HavHaAW WTETY, NOTNyHO wau ae-
ANMUYHO. MICTO TaKo, aKko je WTeTy npoy3poKosao ManoneTHMH crioco-
Can 3a pacyhuBarwe Hoju Huje Yy CTatby ha je HaKHajW, cyl MOMe,
Haad TO NPasuyHOCT 3axTesBa, a HapounTo c ob3upoM Ha MatepujanHo
CTalwe poautesa W owrTeleruka, obaBesatm poauTesbe la HaKkHane
WITCTY, MOTNYHO WAKW AGNUMUUHO, MAKO 3a tbY HUCY KPUBU.

MpaBUYHOCT, HAO HKPUTEPUjyM 3a OANYYMBAILE, 3auoH npeasuha
M HOA OATOBOPHOCTW Y cayuajy yAeca W2a3BaHOr MOTOPHUM BO3UWMA
Y TNOKpeTy. AKO je A0 yaeca /0WA0 WCHLYYUBOM RPUBKLIOM jefHor
“MMaoua, npumerbyjy ce npaeuna OATOBOPHOCTU NO OCHOBY RKpuBMUE,
a @Ko rocToju obocTpaHa KpuBMLA, CRAKKM MmanaL OArcBapa 3a YRynHy
WITETY HOjy CYy OHW NpeTpnesiv cpaaniep!io CTeneHy cBoje Hpusuue.
MeBhytum, ako Hema Kpusuue HUjeAHOr, MMaouW oarosapajy Ha papHe
AENOBE, aKO pasfno3n NpPaBUYHOCTU HE 3axTesajy IUTO Apyro. To npa-
Buno je, tarkohe, npepsuljeHo u Hoa nutama perpeca ucnnatuoua Hop
OArGBOPHOCTK BULLE NuUa 33 WCTY ILTeTy.

Y matepuju Tymauerwa yrosopa 2akoH, TaioRe, npefsufia npa-
BUYHOCT Kao MOryliv wputepujym npecyliera. Taro, HejacHe oppeabe
yrosopa 6es HakHape Tpeba TymauuTy Yy CMUCTY HOJM je Mare Temau
34 AymHWRA, a y TepeTHOM Yyrosopy y cmucny HOjuM ce ocTeapyje
MPaBMHAH OQHOC y3ajamyux fasama. ilta je npasuuan OLHOC y3ajaM-
HIUX AaBarba, cyl fie npouewnBaTi ca rMmeauuTa onWT Havena obnu-
FULiMOHGT npasa, a rnocebHo ca rnepauwTa Haueng o jeaHakun Bpea-
HOCTUMa JhaBatba HOA TEPETHWX Yyrosopa (NpuHuLmn EHBUBaANEHUMN]e).

Hputepujym npasuunocTty urpa oapehiedy vynory wu Y mMarepujn
Packnia n pesnsnje yroeopa s6or NpoMerseHmnx ORONHOCTKU [Knayayna
rebus sic stantibus). Tawo, npeMa 3akoHy, YroBOp ce Moe pacHu-
HYTU WIK N3MEHWUTW U3 OBOr pa3nora, Camo 2KO OW Mo onwTem ML be-
by DWAO HENPABUYMHO OAPMATU ra Ha cHazu. Ou ce Hehe pacruHyTM
aro Apyra cTpaHa NOHyAu UAKM npucTaHe Aa ce oarosapajyfin ycnosm
YTOBOpa NPaBnuuHO mMameHe. AKO uapeune packua yrosopa, cysn he Ha
SaxTeB Jpyre crpaHe OCyAuTW CTpaHy Hoja ra je zaxTeBana na HaHlia-
A APYroj cTpaHu NpasuuaH neo LuTerte HOjy Tpnu 2Bor Tora.

Y Herkum noceBGHuM cnyuajesuma 3axoH yTephiyje Bucuny oaro-
Bapajylie HavHaje nyTem yHowems HPUTERUjYME NpaBuMYHOCTW, npeg-
Bubajyfiu, wa Ttaj Hauuw, nojam T3B. npaBuuHe HakHane. Oesaj nojam
C€ HapoyuTo nNpumerbyje y matepuju HaKkHame MOpaliiHe LWTETe rae ce
npeasria aa y cayvajy cMpTW uiM Tewwxor UHBanuaAuTeTa Hexor nuua
CYA MOMie AOCYAUTH 4YNaHOBUMAE HEroBe yive nopoaunie npaBuyHy
HUBYaHY HakHaly 3a wuxoBe fywerHe Gonoge, MpaBo nHa npasuuny
HOBYaHy HalHapy 30or npetpribeHux nywerHux 601083 MMa 1 auue
Hoje je npesapom, NPETHOM Uk 3noynoTpeboM HEKor oaHocA noape-
fieHocTn unu 3aBucHocTU HaBeneHo Ha BaHbpauHy oBmyby, nao n anue
PEMA HOME je M3BPIIEHO HEKO HPUBUUNHO Aeno NPOTUB BOCTOjaHCTBA
NUHHOCTK M Mopana.

IMopeps tora, nojam npasuune HakHase 3akcH npepssuha n y HU3Y
Chy4ajeBa yroBopHe 0AroBOpPHOCTU. Tako. Y cayyajy pachuaa yrosopa
0 rpalietby oa crpade Hapy4duoua, oBaj je AyiHaH WCNAaTUTu n3sofauy
OAroeapajyfin neo yroeopHe uede 3a £40TAE U3BpLIEHE PEA0OBE, Kao U
NPaBU4HY Ha®vHady 3a yuurbeHe HeonxoaHe Tpowrose. Kop yrosopa




O Hanory, ako Apyk4yuje HUje YroBOopeHo, Hanorogaeai, Ayryje nakHany
y yobuuajeHoj BMCUHM, a avo o ToMme Hema obuuaja, oHAa npasuuHy
HoKHaay. Hoa yrosopa o KOMWCWUOHY, ako je y Jatom caydajy Hakiaia
HECPa3MepHO BeNuka npema obaB/beHOM MOCAY U NOCTUTHYTOM pes3yi-
Tary, CyA je MOiHe, Ha 3axTeB HOMWUTEHTa, CHU3UTM Ha NpasuyaH U3HOoC.
Yicto Bamu 1 3a YroBop O TproBUHCHOM sacTynawy. Hoa onwtux ycno-
Ba yroBopa Koje oapelyyje jepad yrosopHuK, cyn mMome oa6uti npume-
Hy nojeanHux ojpenaba onwTUX \'CNOBa Koje nuwiaeajy Apyry crpaHy
npasa Aa CTaBu NPUroBope, UiKM OHWX Ha NCHOBY KOjuX oHa rybu npasa
u3 yrosopa wiav rybu pokose, unm Koje cy nHauye Henpasu4HEe WK npe-
TEpaHo cTpore npema woj. Hajsaa, nomedumo u oapenby y marepujn
jaHor obehara Harpase, npema HOjoj, ado je Buwe nuua M3BPLUKUIO
pajtby WCTOBPEMEHO, CBakOM npunafa jefiHal Ac0 Harpaje, YHOAWHO
NPAaBMYHOCT HE 3axTeBa ADPYHUUjy nonpeny.

[MpumeHy wu3BaHNpasHUX HOPMW MOMHEMO NocMaTpaTv U Hpo3 oa-
peabe 3akoHa 0 O0DAMIauUMOHUM OAHOCKUMA KOje ce O4HOCE Ha NUTame
caBecHOCTM W nowTer.a. [Mopes onurer Hadyena nNo HOME CY YHYECHMUM
obnnraynoHor ofHoca y 3acHuBarby WM OCTBapuBary npasa u obasesa
M3 TOr OAHOCA AYHHUW Aa ce npuapikaBajy Hayena CaBecHCCTU U nowre-
ba, 3aHoH OBO Ha4yeno Ha MHOrMM MecTuMa U HoHHpertuayje. Tawo,
HOA YrOBOPHOT NPOWWPEHa OLTOBOPHOCTM npensuhero je npaswio no
HOME CEe OArOBOPHOCT AYHHWKEA MOMHE NMOPLWPUTU M Ha cnyYaj 3a Koju
OH MHaye He oAroBapa, aln ce ucnymer:e osaxkse ogpepnbe He Mome
zaxreBaTu ako Bw To BUNo y CYNpPOTHOCTH Ca HAYeNoM CaBeCHOCTU U
nowtewa. Opo Hauveno je, taxohe, HOHHpeTW3OBaHO u Yy MaTepuin
Haeysyne rebus sic strantibus. Haume, npu oanyunsamwy 0 pacHuaarsy
Yroeopa OAHOCHO O HErcBO] M3MeHu 3007 NpoOMEeHeHUX OHONHOCTHM,
cyr he ce pyHOBOAWTH HadeAMMa RGIUTEHOr npometa, Bosehu pavyHa
HapouynTO O UMbY YroBOpa, O ONWTEM WMHTEpecy, Hao U 0 UHTepecuma
oBejy crtpana. llpu TOoMe, cTpaHe cc mory yroBopom yxanpes oppehu
no3uBara Ha oapeheHe npomersere oHonHocTK, asin camo aro To Huje
Yy CYNPOTHOCTW Ca Ha4yenoMm casecHocTu u nowTtersa. KHoa yroeopa o
nocpeaosamy, Halorojgasal, MOME O0ro3BatM Hanor 3a nocpenoBarhe
154, roa xohe, ako ce TOra Huje oApenrao u roj YCNOBOM fa Ono3vpsa-
b€ HWjEe MNPOTUBHO caBecHOCTH. MOe Ceé MOMEHYTM npuMeHa OBOr
l‘éuena v y Martepuju ycnoBsa, rae bDaHin Npasuio Aa je yroeop 3akiby-
HeH noA YCNOBOM aHO HEroB HacTaHaK WAM nNpecTaHas IaBucu 0f
Hew3BecHe uuibeHuue. Meljytum, cmatpa ce aa je ycnos ocTtsapeH
dh0 HEroeo OCTBapetbe, NPOTMBHO Hayeny CaBeCcHOCTW W NoWTeHba,
Cripe4un cTpaHa Ha 4uju je Tepet oapehien, a cmatpa ce na Huje ocTBa-
PEH aHO HEroBO OCTBaApeHe, NPOTHUCHO Ha4dYeny caBecHOCTX u nowTe-
Ha, Npoy3poxyje cipaHa y uujy je nopuct oapelje.

rlajsan, Haueno caBecHOCTU U NOLWUTEMHA nMpuMersyje ce n y cny-
Yajy npoueHe CaBecHOCTM jelHOr nuMua, 04 Yera sasuce bpojHe npaeHe
nocnieaunue, mehy kojuma, obasesa na HakHany WTETe ALNA3W Yy pea
HajBamHMjMxX nocneauua. Tado, capecHa CTpaHa MOMHe 3axXTeBaTu Hah-
Haly WTeTe Kojy je npeTtpnena ycnej 3akbydetba YroBopa HoOju HeEMma
paBHo AejcTso 3bor Tora wTo ra je npasHo JAWUe 3ar/bydyuno BaH
OHBUpa cBOje npasBHe cnocobHocTu. Y cayuajy noHuwTaja yrosopa
36or 3abnype, npyra casecHa cTpaHa uma Npago aa Tpawm HakHany
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npetprn/seHe wrete. Koa nocinejuua HUILITABOCTU YroBOpa WU NpPUMEHe
oarosapajyhie cankumje, cys BOAW HAPOYUTO pauvyHa O CABECHOCTU
YrOBOPHWX CTpaHa, 0 3Hauajy APYWTBEHWX WHTepeca HKoju ce yrpoma-
BAjY, H20 U O MOpalHUM cxXBatarbuma ApywTea. [IpUroEop NPUBMAHOCTH
yroeopa He ‘MOHe ce ucTtuuath npema tpehem casecHom nauuy. Hop
cTuuaiba De3 ocHoBa, cTMuanail MMa NpPaso Ha HAKHAAY HYMHWUX U HO-
PUCHUX TPOLIKOBA, anu ako je DMO HecasecTaH, HaHHaAa 3a HOPUCHEe
TPOWHKOBE MY Tipunajga camo A0 W3HOCa HKOju npeacTtaB/mba ysehawe
BDEAHOCTU Yy TpeHyTHy Bpahamwa. Hopa uecwuje, yctynunau, oaroeapa 3a
HannaTtMBOCT YCTYM/LEHOr noTpamuBsara aHo je 1o 6un0 yrosopeHo,
ann camo A0 BUCKMHE OHOra LWTO je NpuMuU0 04 NpUjeMHUKA, Hao U 3a
HannaTMBOCT Hamarta, TPOWHKOBa OHO YCTynawa M TPOLIKOBa MOCTYyMNHa
npotue AymHuka. lpu tome, Behia OAroBOpHOCT caBecHoOr ycTynuoua
HE MOHEe Ce YroBOpuTH.

lNMopea npaBuyHOCTM W Hayena CaBECHOCTWM W NOWTeHa, 3aHOH,
y Hanopy Aa Npeso peanHux HMUBOTHUX OAHOCa Kopuryje ctpory dop-
ManHonpasHy npumeHy Hopme, npeasuBla u mMoryhHocTt npumene po-
bpux obuuaja ognocHo nobpux nocnosumux obuuaja. OH TO Hajnpe YMHK
y cMucny nponuca Hojuma ce yteplyjy ocHoBHa Hauena, a 3aTum BpLUK
HOHKpeTu3auujy Tor Hayena Ha MHOMMM MecTuma.

Taro, yyecHuum y obavraumoHum onHoCcUMa AyHHW Cy Aa Yy npas-
HOM NpoOMEeTy nocTynajy y cenaay ca A0DpPUM NoCnoBHMM oBuuajuma.
OBO Hauyeno npoknamosBaHo je He camo y 3aKoHy 0 oONWraumoHuM
oaHocuMma, Beill 1 y 3aHOHY O YAPYHEHOM pajny, Hao u 3aHoHy o npo-
mMeTy poba m ycayra ¢ mHocTpaHcTBOM. P23yme ce, aa je 0BO Haueno
HOHHpEeTU30BaHoO Yy HM3Y chay4ajesa. [Nocebro Tpeba npumetuTn aa 3a-
HOH 0 obauraumoHum opHOoCuma npejBuha NPaBuI0 NPeMa HOME Cy
oApeabe ONwTUX YCnoBa yrosBopa HUWITABE aHO Cy NPOTUBHE A06puM
NOCNOBHUM ODMYajuMa, 4an M alo CY TV ONWTU YCNOBKM KOjU UX CaapHie
OAODpeHn 0a HagnemHOr oprada. AHO NPeTNOCTABUMO Aa j& HAANEHHM
opraH opobpuo onwTe ycnose noctynajyfim y cunaay ca 3aHOHOM, oHAa
Ce Taj aHT MMa UEHUTH Y CYACHOM MOCTYNKY npumeHom aobpux nocnoe-
HUX oDuuaja, WTO 3HAYM Ja OHM Yy TO] cuTyaumju npeacTas/bajy BpPXyH-
CKU MpaBHW KpWUTepWUjyM 3a oueHy npasHe Ba/baHOCTW jeaHOr yrosopa.
C apyre ctpane, oapesbe onwTtux ycnoBa NOANEHY OMLWTUM npasu-
MMa O HUWITaBOCTK YroBopa, a TO NPBEHCTEEHO 3HA4M Aa OHE He MOry
AT npotusHe ycrtasom yTtepheHum Hauyenuma ApywTBeHor ypehewsa,
UMNEpPaTMBHUM nponucumMa u mMopany CcouujanuCTUYKOr CamMOynpasHOr
ApylwTBa.

Mpumena n06pux nocnosuux obuuaja y matepuju onwTmx ycnosa
OA NMpaKTU4YHOr je 3Hauaja jep ce Ty Hajuewhe pagu 0 nocnosary op-
raHu3auuja Hoje Bplue AenaTHOCT OA OMuTer uHTepeca. Y AenaTHOCTM
OBUX OpraHu3auunja, NPeHo onwTux ycnosa, mome nohu u 4o Heonpas-
AgHOT noseharba yroBopeHux ueHa 3a nojeauHe npomssope. Taxo, u3
MOCnOBHE npakce, NO3HaTUM cy cnyuajesn yrosapara uamely npowus-
Boljaua HEHMX NPoOM3BOAA WM NOTPOLIGYA NMYTEM T3B. TUNCHUX yrosopa
0 TOMe aa notpowau (Hynaw) ucnnatv yroeBopeHy UeHy, ¢ TMM J4a
nponssos aobuje HawHaaHo y npeasubheHom pory. Meljytum, aela-
Bano ce pa npoussolhauy (npopasauy) He wucnopyuu Taj Npov3Bos Ha
Bpeme, seh sagouHu BuWwe meceuun, na oHAa 3axTesa 0j NoTpoliaya

144



ponnaTty ueHe, jep je osa y mehjyBpemeny apacTtuuHo nopacna. Cynosu
Cy cacBuM NMpaBWAHO pearoBany Aa je y OBaKBUM CilydajeBuma npopa-
Ball y AOUHKKW W Aa CE He MOMe nos3usatu Ha noeehawy ueny, jep 6n
TOo Duno npruBHO A00pum nocnoBHuM obuuajuma. Cnuuan cay4aj no-
cnosbara nNpPoTMBHO A00pMM NOCNOBHMM obuuajuma NOCTOjU U oOHAaa
Hala ce y OBaHBWM Yrosopuma npejsuiv Hnaysyna aa he wynau 6uTtu
NYyHEH fa umcennatyv OHy uery Hoja byae sameha Ha paw MCTMOopYyHe, Nna
ce OHAa ca UCMOPYHOM OAYroBaauu, jep ce overyje noschamwe uewe.
Ty ponase n cBU ApYyru crny4dajeBn Hana ce, nNpoTUBHO A0GpUM nocnog-
HuM obuuajuma, cTBapa BewTadka HecTawuua oapehene pobe ha bu
c2 cauerano nosehawe uede. OBae ce y cTBapu KopuctMu Haamoh unu
MOHONOACKW nonoika] oapelleHnx opraHu3daumja M Ha Taj HauuH ce
ycnocrasmajy HepaBHOMPaBHWM OAHOCW Yy 1TOCNOBakLY.

Y obnactn T3p. TypucTuvKe npuepefe, 3aKoH je HoA yroBopa o
OpraHvu3oBarby NyToBarba npeasuaeo obasezy opraHn3atopa nyToBamba
Aa NYTHWURY NPY:HKW YChyre carnacHo yroeopy M Ja ce ctapa 0 npaeuma
M WHTEpecuma nyTHWUKA, carnacHo AoOpwuM nocnoBHuM cbuuajuma -y
oBoj obaactn. To 3Hauu, aa ce OpPraHM3aTop NyToBarba MMa npuapHa-
BaTu npasuna npodecuoHandHe geoHtonoruje, 6ea obavpa pa num cy
0Ha Hawna mecta y HEKOM nucaHoM npasBHOM W3BOPY, UMAM ce Kao
nocnoBHu obuuaj npumernyjy y osoj obnactu. Hoa yroeopa o aHramo-
Batby YroctuTe/bChux Ranauyuteta (yroBop o anotmady), TypucTUYKa
areHuvja Mome npuBpeMeHo oaycTtatv o4 Hopuwhera aHramoBadmx
CMEWTAJHUX KanauuTeTa a Aa TUMEe HE PACHUHEe YroBop o anoTMmanHy
HMTU cTBOpK 3a cebe obaBedy HaKHaje WTeTe YrocTUTEmY, YHONMKO Y
YTOBOpEeHOM poKy nowasmse obaBewTere O oAycTaHky 0J Hopuwhiera.
Mehytum, axko pok obaBewTera 0 OAYCTaHHY HWje oapeheH yroso-
pom, oH ce oapeliyje na ocHoBy nocncBHux obBuuaja y yrocTuTemcTRy.
C Apyre crpaHde, ako HOA OBOr yrosopa Huje opapehen NnPoueHT npo-
BU3KM]E HKOjU je yrocTuTes/b AYyMad Aa wcnnatu TYPUCTUYUHO] aredunju,
Taj NpoueHar ce yTBphyje Ha OCHOBY NOCAOBHUX obuuaja. Hajzan, Kogp
MOCPEAHWYKOr YyroBopa o mnyToBakby, NMOCPEAHUK je AyaH Aa nocryna
no ynyTcTeEMMa Koje My je nyTHuk OBnarospemeHO Aao, ako cy oHa Yy
Chnany ca yrosopowm, yobuuajeHumMm nocnoBarbeM nocpesHuHa U MHTe-
PECUMa APYTUX NYTHMKA.

Mopea nobpux nocnosHux obuuaja, 3akoH Ha BUWeE MecTa yauma
y ©63up u 13B. MecHe obuuaje Hoju ce HapakTepuiuy NOHalHOM NnpumMme-
HOM, AOK ce nocnosHu obuyaju dopmupajy y CBECTU NOCAOBHMX SbYAM,
Tj. y obnactn npometa pobe u Bpwema ycnyra. Mehytum, moryhe je
A3 1 nocnosHu obuuaj uma obenemje MECHOr, YHONMKO CE€ OH fNpUMe-
thyje y oapeheHom mecty. Kao nNpaeHo peneBaHtaH, obu4yaj ce y3auma
Hanp. y cneaehum cutyaumjama: ofiyumBarbe cyaa O CNOPefHUM Tau-
Hama yrosopa; HojA noHyae, uanaratba pobe, npuryn/barka novyae, Aej-
CTBR Mokyae y cnyvajy cMpTW mau HecnocobHocTu jeaHe cTpaHe; nna-
dkba Npe poxa; BpeMe U MecTo UCNAaTte UeHe U Npey3vMare CTBapw;
OTHZ3 TpajHOr AYrOBMHCHOr oAHOCa; Kaj je cTeap nponana npe yro-
BOpa O npojaaju; KOA nojma yrosopa O 3aHyny M HynosBuHe Ha npoby:
Han HepocTatak HacTaHe y TOKY 3akyna M Kaj cTBap HEMa YroBOPEHO
MAKM yoOu4z2jeHo CBOJCTEO; OTHA3 YroBopa 0 3aHyny: Hog, yTephuBara
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BMCWHE HakHaae W TO: Hanora, yrosopa O TProBMHCHOM 3acTynarby
wneanunje, souTpone pobe, nocpenoBaHa.

Pasyme ce, npumeHa wmecHux obuuaja mome ce npatuty U Bal
YyroBOpHOr npasa. Tako, y Martepuju AeNnKTHe OArOBOPHOCTM, NOCTOj
NPesWNo, Npema HOMe, HO NPOY3POoKYje HEeUYUjy CMpPT, AyHaH je, namehy
ocTanor, Aa HaHHaauM u yobuuajeHe TpowKoBe caxpaHe. Y CYACHO
npaWcu ce nocTaBMN0 nuTake Hoje ceBe Tpowwxose Ttpeba cmarpary
yobuuyajeHnm: Aa nu camo oHe HeONXOAHe 3a caxpaHy uam u TPOWHOBE
HOju Cy pesyatar nowToBawa oarosapajyhux obuuyaja y apywrtseHo]
CpeauHn y Hojoj je ympnw HivBeO M y Hojoj TpebGa aa Gyae caxparbeH.
MocebHo ce nocTaBuno nurame Aa nu tpeba NPU3HATM U TPOLKOBE
norpebHe 3a noAusarbe HaarpobHOr criomeHuka. [locne M3BecHOr Ko-
nebawa, CyACHa Npakca je Aadac jeAMHCTBEHA MO OBOM NuUTarkby W TO
craHoBuwTe ce obpasname Ha cnenehn HaumH: y HEKUM HKpajeBuma
yobuuajeHo je aa ce Ha rpob caxparbeHOr nocTaBba obenemje y suay
HaarpobHor cnomMeHuHa (CnomMeH-KameHa, CNOMEeH-NAoYE WAW CHAUYHOr
npeameta). Osaxas obuuaj, rae je oH yHOperseH, NpeacTas/ba 3a W3-
BecHe DAVCHE CPOAHMHKE YMPAOT NMUE HE CaMO U3pa3 NowToBakba npe-
Ma ycnomexnu Ha 1o nuue, seh u oceharwe mopanue aywuoctu. Crora
je onpaBAaHo y3eTtu Aa nocras/marke HaarpobBHOr CNOMEeHWHa, OHAE rae
je To yobuuajeHo, cnaga y caxpaHy, a TPOLWHKOBU 3a NOCTaB/barbe TOr
CNOMEeHWHa Aa NpeAacTaemsajy Aeo TpowxoBa caxpaHe. [Mpunukom pe-
WuzPatba NUTakba Aa Al y HEeHOM HOHHPETHOM cnyuvajy noctoju obaeesa
Ha HaKHaAy TpOWHKOBa 3a nojau3are HaArpobHOr CnoOMeHuKa, yauma
ce y ob3up MecHn obuuaj, Tako Aa Mma mecta Taxsoj oGaBeaw camo
axo je nogu3arse HagrpobHoOr cnomeHuka yobuuajero y mecrty caxpa-
He ympaor. llpu TOomMe, 3a oueny nuTarba BWCUHE HaKHaZe 3a yum-
HEHE TpOWwHKoBe notpelHe 3a noauaarke CNOMEHWKa, MEepoAaBHO je
yobuuajeHo nocrtynarbe y MecTty caxpave. Op OArOBOPHOTr AMUA, HAUMeE,
MOMie Ce 3axTesaTu HavHajla caMO OHMX TPOWHKOBA 3a Noau3are Hag-
FPOOHOr cnomenuKka Koju cy Buam noTpebHu Aa ce NoAUrHe CroMeHUN
OHaHBOr obuma, oBauna u HBanuTeTa Kasas noaunmy rpafaHu npoceu-

HAX MMOBMHCHWX NpuinKka y mecTy caxpade, anu He seha oa creapHO
YUMHEHUX TPOLWKOBA.

Y cTBapu, ako ce nocmartpa npumeda pobGpux oBuuaja oAHOCHO
A0Bpux nocnosHux obuuaja M LUXOBA yAOra HKOjy OHM ocTBapyjy vy
JEAHOM NpPaBHOM CUCTEMY, MOME CE 3AaHBYYUTU A4 Ce OHM nocragmwajy
Y jeaaH wupu HOMNNEKC nuTarsa yTuuaja u3sBecHux METanpasHMUX HOP-
MU Ha usranes oapehenux npaBsHUX MHCTUTYUuja. Y nuTawy je 0AHOC
NEABHOT NOPETHa nNpema ycTa/beHUum NpasuauMa noHawarma y ApYrum
Aomenuma, a nocebHo y aomeHy MoOpanHux umnepatusa. Y CBaKOM
cnyuajy, Benurn Opoj MonomseHux cxeatara o nojmy pobpux obuuaja
Aaje OcHOBa 3aH/bYYRY Aa je peu o jeAHODj YCTaHOBU ApYWTBEHOr W
NPasHOr noperTka Hoja je cnoseHuja oA NPOCTOr Mapasa MNO3UTUBHO-
-ipaBHe HOpMme. FbeHo 3aHoHCKO oapehewe je camo jeaan oa moryhux
BujoBa ucnomasara, Tako sAa ce 3a aobpe obuuaje mowme pehu aa
npeacTae/bajy cumbWO3y enemeHaTa NPaBHOr M APYWTEEHOTr nopeTtKa
yonwte. MotpebHo je, aakne, yrazatv Ha umibenuuy aa cy A06pn obu-
Haju carHaum oh, MHOLWTBA NpUHUKMNa Hoje npuxsaTta jeagHa ApYWITBEHa
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aajeaHMLa Yy CBOM Tpajakby, U TO NpuHUMNa eKCeHOMCHe, MopanHe, no-
NKTUUKE W NpaBHe nNpupoae.

JobGpu obuuaju, kKao npaBuna APYWTBEHOr nNOHaliakwa, Hoja ce
ccopMupajy v jeaHoj cpeduHn U Penpoayryjy A0 Te Mepe, Aa Yy CBEecTu
JBYAU NOCTajy uMneparus, Hoce coDOM OTUCaH CBUX OHMX MpUHUMNE Ha
nojuMa je 3acHoBaHa npasHa opraHusauumja jeaHe zajegHuue. Mehy-
THM, ako nospepy rLobpux obuyaja npaTtu npaBHa caHxkumja (6uno noje
BPCTE: HUIUTABOCT, HaKHaAa WTeTe, Ka3dHa), oHh4a Ta npasuna noHauwa-
A ynaze y CBEeT npaBHux Hopmu. C 003MpoM Aa ce NOMEeHYTH MPUHLK-
Ny MEerajy y npoctopy W BpeMeny, To 1 aedwuHuuMja aobpux obuuaja
Tpeba pa “apasu M HUXOBY PenatMBHOCT OAHOCHO MOryhHOCT rbuXoBe
nooMeHe, ajanTauuje, na 4ak u TpaHcdopMmaumje CXOAHO NPOMEHEHUM
ApywTeeHum notpebama v 3axresuma. 10, jganne, HUje ycTaHoBa HOjy
HapasTepuwe numerus clausus, anun, ¢ Apyre crpaHe, oHa He cMme Butu
reussecHa u cyeuite Heoapehena, jep 6w TO 3Haunmno atan Ha nNpaBHy
curynroct, MNoTtpebHo je ycknaguTu ONWTOCT, NOAUBANEHTHOCT U chiex-
cvuBUnHOCT jepHe ,Kayuyyr' Hopme ca oapelleHoM A030M NpagHe cu-
YyPHOCTWM ca KOjOM CBaku npaBHW nopegak mMopa Aa padyHa.

Y cteapu, so0pu obuuaju ynase y nojam jaBHOr nopertka, oHu cy

CAMO jeaaH acnelT jaBHOr nopetHa. Y nurawy je jeaHa yctaHosa Hoja

no cBOjUM atpuiyTMMa npeacTaB/ba cneuwduyHy W BeoMa CROHEHY
nojaBy ApyWTBEHOr mMuBoTa. HbeHW cacTtaBHW AEJIOBRW, MAKO Y Heyemy
XCTEepOoreHn, unak YnHe jegHy LUenuHy YnjoM CTPYHTYPOM HapovuTo AO-
Mutnpajy cnepehe Tauke: ckyn oapeheHux APYyWTBEHUX W MPABHUX
NPUHUKMNE; MCNO/baBakbe O0BMX MNpUHUWNa Epwun ce npero oapeheHunx
APYWTBEHWX HOPMW, penatuBHa BpPeAHOCT 0Be YyCcTaHoBe c 003upom
H& MECTO W Bpeme; NPpUMeHa ycTaHOBEe He CMe Yrpo3uTi Hadveno npas-
HE CUTYPHOCTW.

MNoepega oapehenux mopanHux Hopmu Takrolle Hapywasa apy-
ILTBCHM MOPEAaK, Kao WTo je To cayyaj U ca NOBepaAOM MNPaBHUX HOP-
Mu. MopanHa HOPMa CaHHUMOHKWCaHa je jaBHUM MUuwmberem (no He-
VA ayTopumMa CanHHUMja ce BUAM Yy TPUHK CaBecTu nNpexplimola Hop-
vel, audyaHa je u y oapeljeHoj mepu HenspecHa, AOK je nNpasHa HoOpma
MPABHO caHHUMOHWCaHa W yHanpepn je u3secHa. Pasnuka ce cBoaum Ha
crened obaBe3aHOCTWM: OHO WITO je Mopanom 3adpawkeHo 10 He Tpeba
UMHWUTKA, a4 OHO WITO je npasoMm 3abpaibeHO TO ce He cme YuHuTH. Peu
je, pakne, 0 yCcTaHOB/MbEHY jeaHe ApYWTBEHE HOpMe Hoja Hema Tako
BEWMACHTAH W Npernesad TepeH, Rao WTO je TOo ciayyaj ca npaBHUM HOpP-
vama. PaszBauade N0O WKMPOKOM NMOBY jaBHOT MuUllbeHa WU rpuiHe ca-
BGCTW, MOpanHe AYHHOCTW nocTajy pudy3He M He MHOro u3secHe, Ha-
pouuTo Hapa Tpeba pa Byay npuxsalieHe U NpUMEHEHE OJ, CTpaHe
osnawhenor cybjerta. C npasBoMm ce NooTaBba nNuUTarke rae y cdepwu
MOpPanHWX onpegemserha npoHah A0BCABLHO cTabWiHY Tadny HEONXOAHY
32 npecyherwe creapu. OBo TUM npe, Kaga ce AaHac Yy CYACKOj npakcu
Ca nojavyaHoM naMHkOM BOAW pavyHa O NOWTOBary MOpanHUX HOPMMU
0AHOCHO A0Gpux obuuaja.

Anu, 6es obanpa Ha Tewrohe Hoje ce jaBmajy Ha nnaHy ycTta-
HOB/LEHA MOPaNHWUX HOPMW WM HUXOBOI CYMPOTCTaB/baha HOHKPETHUM
MHAMBUAYAAHUM aKTuma, Tpeba pehu aa npumeHa MOpanHux HOPMW
oaHocHo pobBpux ofKuaja HpPO3 YCTAHOBY jaBHOr NOpPeTHa A0BOAWM A0
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NpoOMeHe caHHuMje Kojy ose Hopme cobom Hoce. Haume, yronauko ce
jeana Mopantia HOpMa WHHOPNOpUpPa y fnope jasHOr MOPEeTHa uuje npw-
CYCTBO Y HOHHPETHOM Chy4ajy Auwasa jesaH aKT Hes/beHor npasHor
AejcTea, oHAa mnoBpeja Te Hopme Huje suwe npahiena camo jasHoM
OCY#OM W1 EBeHTyallHO rpuiom casecT, Beh u npasHoM cankumjom
HOja ce u3paraBa Ha oapeheH HauyuH (Hanp. NoHWWTEHEM yrosopa
Hojit je cynpotaH aobpum obuuajuma).

Y cteBapu, oBae cy moryhe aBe cuTyauumje: axo je jeaHa mopanHa
HopMa oAaHocHO pobap obuuaj npeasuhen 3akoHom mnu 3anoH ynyhyje
H& Ty HopMmy, npeasuhajyhu, npu Tome u oaroeapajyfy cankumjy, oHaa
je cuTyauuja jepHocCTaBHa y TOM CMWCAY LWUTO je TO WUCTOBPEMEHO M
NpaeHa HOpMa Koja ce uMma npUMeHuT Ha oapefieH Hauuu. MeRyTum,
Hajga Ta HOpma Huje UCTOBpPEMEHO U npaBHa, Beh ce Hanaswm Herpe vy
HONEHTUBHO] CBECTW, OHA& Cy4, NPUMEHOM OmfwTe HOPME O jaBHOM
NOPETHY, U3ABaja, U NyTem He perynuwe jeaaH OAHOC y CMUcCny wua-
pere oaroeapajyhe caHkuwuje. Taga, Ta HOpMma nocraje U npasHa, jep
je mpaTtu npaBHa caHKUMja: Tako Hanp. Kaja je jeaad YroBop npoTuBaH
oapeheHoj mopanHoj HopMu Hoja ynasu y nojam jaBHOI nopeTHa, oHAa
Taj yroBop He npati MopajHa caHHUMja OAHOCHO HE NpaTu ra BuUwWe
Camo MopanHa caHkuunja, Beh npasHa caHKuMja 3aBUCHO 04 npupoae
HOHRpeTHOr cayvaja. Mehytum, na nu he jegna mopanua HOpMa oa-
HOCHO pobap obw4vaj Ha osaj HaumH yhu y ceeT npaBHuMx HOpMU, TO
HWje HuKaKksa npou3BomHocT, Beh npumena jaswor noperwa. Csano
NpaBui0 nNoHawakwa Koje je AenoHosaHO y ceecT oapefene cpeaune,
jow He 3HauM Aa je TO NoHallawe U MOpanHO ca CTaHOBMLITA jaBHor
NOpeTka OAHOCHO CBaku obuvaj npucytaH y ceecTu oapehene cpegune,
jow He 3Haum Aa je w ,pobap’ mok He Byae nponywTeH Hpo3 nyny
jasHor nopetkha. OTyaa, unnm ce, aa cy Aobpw obuuajn jenaH cermeHT
jaBHor nopertka, Kako je To Beh peueHo. Y NPoOTWBHOM, cyn bu crea-
pao npaBo YMecTO na ra npuMetbyje.

Cee wto je 4o caga peyeHo 3a Aobpe obuuaje ogHocu ce m Ha
Acbpe nocnoshe obuyaje y cmucny oaHoca onuwiter npema nocebHom.
Ho6pu obuuaju cy 36upHu w reHycHu nojam 3a cae obuuyaje Hoju ce
jaemajy y oapehenum obnactuma ApyLITBEHOr W NPUBPEAHOr HMUBOTA.

pasHum obracTuma Tor uBOTa nocrtoje Ao6pu obuuaju HKoju cy
CBOjcTBEHM TO] obnactu W Koja ce npumewyjy y T10j obnactu. TaHo,
nocroje Hanp. oBu4aju y obnactu yrocTutesbeTsa, Typuama, rpahesu-
HapPCTBa, nomopcTBa, wTA. Y TOM Hu3y nocebHux Aobpux obuuaja,
jaBmajy ce n 13B. 400pPU NOCAOBHMK obuyaju, Koju ce ucnoswasajy, npe
CBera, y obnactu npometa pobe u Bpluera ychayra, ¥ OHU CY 4YEecTu
Yy NpakTudHoOM HusoTty. C obaupom pa ce Hajuewhe jaBmajy y Tpro-
BUHI, OHM Ce& HasuBajy joll W TProBa4ykMM WMNW TProBaYKUM MNOCAOBHUM
obuuajuma. Otypa, moram 6u pehu, aa A0Dpu nocnosHu obuuaju npea-
CTas/bajy npasuna noHawarka Koja ce, AYTOTpajHUM roHaB/barbeM,
thopmupajy y ceectu nocnosHux JeyAn, a Koja osnawheHu opraH Moe,
NPUMEHOM YCTaHOBE [aBHOI MoOpeTKa, y3eTW Kao NPaBHO peneBaHTaH
BpuTepujym. To 3Ha4u, na HUje CBaKW MOCHOBHM obwuaj n pobap obu-

4aj, Beh camo OHaj HOju 3a40BO/bABA 3aXTEBE jaBHOr nopeTHa y rope
M2HETOM CMUCHY, -
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Mpema W3NOMEHO] HKOHUENUWjKW, nospefa oapeleHnx Mopaniux
HOpMK 1 A0bpux obuuaja mopa pesyaTupatM oarosapajyhum npasHum
nocneauuamMa OOAHOCHO MpaBHOM caHkuMjom. Pasdyme ce, mome Butu
M TakBMX NOBpPefla KHOje HEe Nnoejavye 3a cobDOM HWUHaKBY NPaBHY caHk-
uMjy, anu taja, ca rnejuwiTa, u3HeTe HOHUenuuje, HUje pEy o npasHoj,
peh mertanpasHoj Hateropuju. LLITo ce Tv4ye BpcTa nojeantnx npasHux
caHHuuWja Hoje npate noepely oapeheHe MopanHe HOpMe OAHOCHO
nospesy pobpux obuuaja, Tpeda pehm ga Ty noctoju unutae cneurtap
caHHuuWja, 4uja TermuHa 3aBucu 04 CcTeneHa noepeje Te Hopme. To
mory ©utu rpahaHcronpasHe caurumje (restitutio in integrum, Has-
Haja wWTeTe), ann W caHkuuje ynpaBHonpasHe npupoae (pasHe BpcTe
3abpaHa, Ka3He), na 4yak, y cTuuajy Apyrux notpebHux ycriosa, To Mory
6utn 1M HpuBMuHa gena. Haga cy y nutary noepene aobpux nocnos-
Hux obwuaja, oHpa je moryhe npeaysumaTti M HEKe Naklie Mepe, Kao
WTO cy Mepe ApywTBeHe gucuunauHe (onomeHa, jaBHa onomeHa) Koje
K13pUYy CYAO0BM YacTu.

Hao wTo ce BUAW, U Y jYrOCNOBEHCHOM NMO3WMTUBHOM NpaBy Npuxea-
hena cy oapehieHa npaBuna T3B. BaHNpPaBHWX HOPMU HOja Y CYLUTUHU
NpeAcTaB/bajy AE0 jaBHOr nopeTka cxeaheHor y cMuciAy CHyna npwH-
UWra Ha KOjUMa je 3acHOBaHO MNOoCTojarke W Tpajawke LAPYLUTBEeHe ¢
NDEBHE OpraHu3auuje jyrocnoeBeHcHe 3ajepHuue. 3aroH o obnurauno-
HMM OJHOCMMA Yy TOM CMWUCNY NPUXBaTUO (e jeJHYy TPUXOTOMUjY Nnojmo-
Ba (NpaBM4HOCT, CaBECHOCT W nouwTere, nobpu obuuaju) Hoja chnyHiu
Kao HOpeHuWja oHOra WTOo npeacTas/ba NOANOTY MakcuMyu »summuim
ius summ inturia«. AnuM, y ToM AO0NyHasaky NpasBHWX nponuyca, Kao
wTo je seh yHaszawo, nocToju onacHocT pa ce npehe rpannua unja Gm
noBpena 3Hauuna yrpoxtagame Uu/ba Mnpasa U therose M3BeCcHOCTU Y
nocTynky npumeHe. OT"a, Ha CYACKO] NPakcu je oAroBogHa AYHHOCT
Aa NPUAMKOM KOHKPETHE NMpUMEHEe NMoMeHyTUX npasuna npoHalhe Taksa
pewera Koja je Hehe cBoauTy Ha 0DuMyaH ayToMmaruaam, ann HKoja je
Hehe Hu TpaHcdopmucaTu y NPETOPCHY Npakcy, jep Hadyeno 3aKOoHu-
TOCTU MOpa YBER octatM y LeHTpy 3buearba. To 3Haum, pa oppepbe
0O NPUMEHW M3BECHWX MeTannaBHMx mepuaa (obudaj, mopan) He Tpeba
npaTuTK MOrneaom ersereze, NornesoM HKOJjU je ORynupad camo Ccho-
BOM 3aKoHa W HOju 300r Tora Huje y cTaky Aa BUAM AYX W CMUCAOD
3aKoHa. Takas npucTyn y caspemeHom npaey He 6m BGuo apexeatad
APYWTBEHUM 3axTeBuMMa, a y npaBHOj Teopujn nocne Jlambepa u JleBu-
ja Huje moryhe octatv y wHonu erserese. Hanpotus, npumMeny obuuaja
U Apyrux BaHnpaBHux Hopmu y obnactw obnuraumoHux opHoca, tpeba
NPpUMXEaTUTW cas3Hakem jAa Ta npaBuia noHallarka, 3ajejH0 ca Npasom,
YMHEe Haarpajkty Hajg pobHWMM ONHOCHO EHOHOMCHKMM OAaHOcuMma yon-
wie U pa cy HUXoBW nojasHu oOnuuwm ynpaso YCNOB/BLEHW NPUPOLOM
M KapasTepom muxose base.

Cwobodanw ITEPOBHR
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LE ROLE DES NORMES EXTRA-JURIDIQUES DANS LE DROIT

— Résumé —

L'auteur étudie la maniére dont les normes d'équité, de conscience,
d'honnéteté, de morale, de bonnes moeurs, de standards et de principes
juridiques généraux corrigent le droit positif. Aprés aveir constaté que la
aquestion de l'application raisonnable des normes extra-juridiques dans le
cadre du droit, il fait porter ses recherches sur le droit des chligations cn
Yougoslavie qui a ¢té codifié par la Loi de 1978. II examine en particulier
la liberté de contracter et les limites de la liberté d'établir des rapperts
contractuels (admissibilité de l'objet et de la cause du contrat), les normes
morales (dans l'optique de la nullité des contrats), I'équité (réparation des
dommages, interprétation, résiliation et révision des contrats), la conscie ce
et I'honnéteté, l'interprétation des contrats, les bonnes moeurs (en affaives)
surtout en ce qui cencerne les conditions générales, et les coutumes locales.
L’'auteur se penche cnsuite sur les situations ou les régles juridiques et les
normes morales s'enchevétrent, du point de vue de l'ordre public, et conclut
que les «normes extra-juridiques» sont fondamentalement un élément inté-
grant de cet ordre dans le sens des principes qui sous-tendent l'existence et
la permanence de l'organisation juridique et sociale de la communauté you-
goslave, et qui embrassent en particulier la trichotemie: équité, conscience
et honnéteté, bonnes moeurs.




O4HOC U BE3E OCTBAPUEAHA i CTBAPAHA MPABA

Y CBOjOj HOpMaTWUBHO] AWMMEH3WM|M nNpaBo |& MNopyKa npaBHOM
aapecaty. cybjerTty npasa, oapeheHe cagpmuHe U uuma. Y TOM no-
rneay, NOpyHa je Ha3Ha4YeHu WU YyCMjepeHu 4YMH noHawara cyDjeHTa,
Kora caapsu aucnosmumja npasHe Hopme. CrBaparbe NOPYHE W HEHO
YHOWEeHwe Yy CBMjeCT npaBHor agpecata, ga OM ce oCTB2puiaa y HOH-
HPETHUM OpPYLITBEHMM OAQHOCKMMA, CNOMHEH je Npouec, Hoju y cebun ca-
APHiW eNleMeHTe npasHe »n MeTanpasHe npupoge. Yenocrtaema ce, Taxo,
TOK HOMYHWUuparka Mamelly rHopmoTBOpua, Hocuoua (yHHUKWjE nNpaso-
cTBapanawitea W cyDjeHTa Tymauera »n nNpuMjeHe HhEerceux nopyka,
Y HOME MMa He Mano UHTepaHuWjCRor ajenosarba. 10, NPaeo0 0AHOCHO
HEroBo Tymauere W nritajedy oDJeRTMEHO YMHW cacTaBHUM Anjenom
oniuTe nojaBe MWCAOHOT, MHTenelTyanHor caobpahaja oaHocHOo cao-
bpahaja myacre ceBujecTw. lMpero npasHe HOPME OLHOCHC HEHOT je-
BKYHO-NNOTUYKOr U CeMaHTUYHOr Koaa (3aHOoHWKE 3Hauvera) npeHocu ce
AYXOBHW cafpHaj, caapsaj cBUjecTu, MUcan, duje 3HAauere Tpeba
ytephuBatn n yrBpauTU. MHTenumja TBOpPUE NPABHOr akta OAHOCHO
NpasHe Hopme Tpeba Ja ce ncTBapyje y HOHHPETHWUM JAPYWTBEHUM 04-
HOCuMMa. 3aTto Cy UMHTEpPNpeTauuje npaea v NpuMjeHa npasa cacTaBHU,
HOHCTUTYTUBHM ENEMEHTW NpaBHOr npoueca, HOojUu NoYWHE CTBaparbem
Npaga. Creapare npasa, OMNWUTEHOPMaTHBHWX NPaBHUX anarta, jecre
pﬁjemuaHa MaHudecTaumja waeana, Ayxa, nortpeba, wHTEpeca, BpU-
jeaHocTK, wTto cBe Tpeba npeTtovynTH vV HOHKPETHO JbYACHKO TJENE8CHO
NoHaluake, y matepujanHe akte. [da au y TOM npouecy, GCTBapuBamy
NpaBa, OAHOCHO Tymauderby W npuMjeHn, npunaja HpeaTUBHa yiaora wuiaun
Cy COHWU NpoCTO caApiajHO oTcrvHaBatbe CTBOPEHOr HOpMaTuBHOr npa-
B4, nuTarmke je Hojum ce Barw oBaj npunor.

OpHoc ocTBapuBatba W cTBapakba rnpasa je oAHCC AjenosBa jefgHor
WCTOr npoueca — npasHor npoueca. lNpaBHW npouec novnre cTBapa-
HeM rnpasa, gasakemM npaBHOr ofnuHa APYWTBEHO] CTBApHOCTU WM 3a-
Bpwapa ce npuMmieHoOM rnpagsa, nodHawarem cybDjexara no nNpasHUM HOP-
Mama. da 6u powno A0 noHawartba No NPasHoj HOPMK, N0 NOPYUWU HOJY
OHa caapHu, HYHHO je YyTBPAWUTK HhEeH CMUCcao, HEeHO 3HauYeHe, HKoje
Tpeba pna uMHW caApHKUHY NoHawaka cybjerTa npasa, NpaBHOr appe-
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cata. Y 10j (pyHHUM]KU, Tymayerbe npasa YMHW cacTaBHW ALO NpPUMjeHe
npasa, OAHOCHO W jEAHO W APYFO KOHCTUTYTUBHE AjenoBe OCcTBapuBakba
npaea. OcTBapuBarbe Npasa, Kao AMO YRYNHOr NpasHOr npoueca, npet-
CTaB/ba CTANHO MNOBE3aHy W WCNPEenieTaHy WHTepnperTauujy u npumje-
Hy npasa. HbeHo ODjeHTMBHO MJjECTO W ynora y rpasHOM nNpouecy |
MOBPaTHO AEJCTBO Ha CTBapare npasa, NpeaMeT je Hawe namibe. Tauo
ce ancTPaHTHO-perynatuBHa W KOHKpPETHO-anAukaTMeHa dyHKuM]ja npa-
RA, NPaBHOr NOpeTKa, tuxoBu melycobHu oAHOCK, NOAUHKY Ha cTeap-
HOCHW HWBO pa3maTtpara, WT0, HEeCYMHXBO, AONPUHOCK NOTNYHW]Oj
CNno3Haju npasa.

OaHoc ocTBapuBarka W CTBapatba rnpasa, HOHKPETHO-anAnHaTUBHE
U anctpaktTHo-perynatueHe (yHKRUMje npaBHOr NoOpeTHa, je OAHOC KH-
TesakuMjcHor AjenoBarba W ytuuaja Huda diaktopa, Hateropuja, ene-
meHata u ycnosa. lNpema ToMe, ogHOC HUje jeAHOCMjepal, HapouuTo
HE KaKO Ce cMmaTpano U cMmatpa Aa je ogHoc uamelly cTBOpeHe Hopwme
U beHe npumjene. llo osBom cxBatary npuMmersuBay npasa (cyawuja)
je ,uBa ycta 3aioHa . [OBOpWM W NpuUMjerbyje OHO WTO & 3aKoHoAa-
gay, penao. MNnactuudo je oBo craHoBuwTe HasHauno Henszew cxearta-
HBEeM Aa je npaso ,Aencuxonorudupajyha sanosuject’, pencuxonoru-
supajyha Hopma. OH M3 npasa, u3 npasHe Hopme nabauyje cse merta-
npasHe enemente. Opyrum pujeduma KHenzeH He npuaHaje MeTanpaeHu
cappiaj KOHHpPETHOr NpaBHO peneBaHTHOr chiy4aja, KOHHPETHOr cny-
Yaja npasHe npakce, NpaBHOr MMBOTA. 3a Hera NOCTOju caMo HOp-
METMBHO-NpaBHu caapaj, wro he pehu caapmaj KoHHpeTHe npas-
He Hopme.

HaysanHo u etuonowxo-pyHsunoHanHo objawrsere nojaea crsa-
paiba U OCTBapuBakba nNpasa, wuxoBux melycobHuX ogHoca, He MOome
C2 CBOAWTN HA YCHE HOPMaTUMBHO-AO0MMaTCHE OHBUpPE, HA0 WTO TO Y I'U
Henzen n apyrm aytopu. HHuBoT yKasyje na HewTto papyro. lMpasite
Hopme Tpeba npunaroAMT HOHHKPETHAM OHONHOCTUMA W YCNOBUMA M-
Bota. lNpumjermneau ogHocHo Tymay npasa (Hajuewhe je To npaBHMH)
HPO3 WHTEepnpertauujy npoaupe Yy pPeanHoCT, Y OKOAHOCTU WHOHKpEeTHOr
chnyvaja, Koju je n3pas n auo jepHe dase, etane ApyWTBEHOr passoja,
HOjJ&a MMa CBOje HapaHnTepucTuHe, HOje je pas3nuryjy on paHujux chasa,
nocebHo chaze y Kojoj je AOHUjET NpaBHM aKT, OAHOCHO NpPaBHa HOpMa
HOja ce Tymauu M npumjersyje. Huje moryhe uutaso npasBo casutu ¥y
MpaBHW aKrT, YAUTW y NpasHy HOpMYy. 3aTo je npaBHa HOpMa 0LHOCHO
npaeHu aKt objekTuBHo wHenotnyH. Hemoryhe je y mwemy expressis
verbis csBe y cBuMm cBOjuM nojeamHocTuMa oDyxBaTMTM Kako Gu TO
3axTvjeBao HOHKpeTaH WM hakTuyaH chayvaj Ha Hora Ce HOpMa O/ HOCH.

MpasHa npakca, ocTBapuBake NpaBa, TYMadyere W npumjeHa npa-
Ba, jeCy MMBOT W Aylwla npaea, HheroBa eravcreHuyuja, AOK je anT oa-
HOCHO HOpma rerosa dopma, 0b6AMK Hseroese nojasHocTu. MoacjeTumo
ce pa cy rpahjaHcku 3aroHuum npownor ctomeha npeasuajenn cybjesn-
TUEHY OArOBOpPHOCT, Aa OW npaBHa npaxkca, TO jecTe Tymauere W
noMMjesa TMX MCTUX HOpMK, De3 npomjeHe Tauke, 3aneTe UAM CNOBA
Y HUXOBMM aKTuma, yctaHoBuna oOjeHTUBHY OArOBOPHOCT 3a WITETY.
To je npakTu4an AOHa3 Aa Tymauyewe npasa uma dyHHUUjy Ba y ocTsa-
puBamy npasHe Hopme obeszbujean HEHO NOBE3UBaHkE Ca KOHKPETHUM
chyyajem u3 ApPYLWTESHE CTBApPHOCTM, HOja je CcTanHo NpoOMeH/bUBA.
Oryha npouctuye KpeaTMBHa AUMeH3uja cyHKUuje Tymader.a npasa.
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PazanuntocT Tymavera, u3 tase y dasy, sHaun obesbehusamwe pasznu-
HATUX MMNAUKaunja y npaBHoM nonowajy cybjeraTta npasa, 3aBUCHO
01 MPOMEHJLUBOCTM APYWTBEHUX ORONHOCTW, KOje YCNoBbaBajy npo-
MEH/LUBOCT APYLWTBEHUX, OA4HOCHO HaacHuMx wuHTepeca. Oppeautu ca-
APHUHY MOHalarba Ha arncTpakTaHd, no npaBuily W XWNOTEHTWYAH Ha-
4AH, HAKo je TO jeAMHO ¥ Moryhe y OMnwTeM MnpaBHOM aKkTy, 3Haup
ycnoctas/bat cneuuduuHy HOMyHUKauujy ca npaBHOM TMpPaKkcoMm, ca
OCTBapuBarbEM Mpasa, OAHOCHO ca Tymadyersem u TNpUMjeHOM npasa.
Ta HOMyHMHKauuja, Ta] ogHoc Oo/be pedyeHO npeacTas/ba AUMEH3N]Y
npasa 04 BENWHOr W NpecynHor 3Hadaja 3a teroB HMWBOT, CaMUM TUM
W 33 HEroBo cxBaTawe W pasymujeBarse. CBe A0 ocTBapuBama, Ty-
M&ueHa W NpuUMjeHe, MpaBo je 3amull/beHa, uieanHa, ancTpaktHa u
XunoTeTu4Ha npegcraza oHora wrto Tpeba pa Oyae, ¢ rneauwTa
CagpiuHE noHawarka rnpasHor appecata. Crarbe W nNpomjeHe y apy-
WTBY YTUYY Ha NpaBHO peficBaTHW cajpian APYWTBEHOr O4HOCaA HOTa
HOpMaTBopal, noRrywasa, NyTeM [AOHOWEILA OMNWTer axTta, Aa uapasu
W npaTtu, WTo yBujer, 3bor pasHopasHux y3poKa, He ycnujesa wan
AjenMmuiHo ycnujesa. [lpaBo y cBomM onwrteMm obnuKy je oBjexTusio
0/BOjEHO Of HKOHKPETHUX APYWTBEHUX Npunuka u 36usawsa. MNojaca
1OBUX APYWTBEHUX OAHOCA HOjU Yy MOMEHTY perynucaisa Hujecy Morau
burn npeasuljenn cranHa je HapaKTEPUCTMHA 3aKOHOAABHOr npoueca.
3aocTaje npaso M3a CTBApHOCTW. TexHoJOrMja HOPMATUBHE Npouesype
He MOMe fa paspjewasa Ta nuTara. YnrbeHULE U CTBApHOCT CYy He-
yMO/BUBK, Na Ce Hao TaHBU MOpajy pecrnekTosaTtu, ¢ rneaguwra Tyma-
Yetba W MPUMjEHEe Npasa, ako HenMMo aa npaeso Byae aKTUBHU YMHMNAL
Y ADYWTBEHOM HMWBOTY.

Y ocTBapuBaky npasa OLHOCHO Y HEFrOBOM TyMauerby W MpuMjeHn
MOpa ce yBamasaTu NPUCYCTBO aHTUHOMM]E Yy OJ4HOCY npaBo—uapy-
IITBO, NpaBo—ApylWTBEHa ctBapHocT. Hajipahe pedeHo, aHTuHOMMK]a
0AHOCa NpaBo—ApPYWTBO W3pamaea ce Y u4YutbeHuuwm pa je npaso:
ancTpakTHO, XMNOTeTU4YHO, cumnaudgmumpaHo u ctatuuvo. Ca apyre
CTpaHe APYWTBEHA CTBAPHOCT, HA HKOjY C& TO WM TaHBO NPaBOo 04HOCHK,
jecte KOHHKpeTHa, (hbaHTHYHA, HOMMAEHCHA M AuHamuuHa. Onwita aHTW-
HOMW|@a OQHOCHO TMpPaBO—ApPYWTBO, NPaBO—ApYLITBEHA CTBApHOCT,
OnwTe npaeHe HoOpMe — ApYLUTBEHA HpeTawa u 30mBarka, Mcnomsasa
ce y BUAY nocebHuxX aHTMHOMMWja, Kao WTO cy: adHTUHOMMWja ancTpax-
THOCTU WM HOHHPETHOCTW; XWMMNOTETUYHOCTM W ha’TUYHOCTKH; cumnandm-
UMPAHOCTM W HOMMAEHCHOCTM W CTaTW4HOCTM W awHamuyHocTh. Oza
dHTMHOMMWja He mome ce u3bjehn m oHa ce y cBuM CBOjUM BWAOBUMA,
AUMeHznjama Moe W Tpeba paspjewasati HpPO3 TymMader-e U NpuM-
jecHy npapa. Tako, CBOjOM KOHKPETHO-aNAUKATUBHOM hyHKLM]OM, N2CT
MPCHUMa ApPYWTBEHW MWUBOT, APYLITBEHY cTBapHocT, uuHehu OHO
LWITO HEe MOMHE Aa 4YUHW ancTpakTHo-perynatmeHa yHHUMja, Hoja je
0bjenTMBHO yaa/beHa O HMEOTA W 30MBaka y Hemy, Tako Aa Tyma-
“Here W npuMmjeHa HaaoMjewTaBajy OHO LWTO HE MOME Aa MNOCTUrHe
CTeapatbe npasa. CnoH€HOCT WM NPOMEH/LUMBOCT APYWTBEHUX O0AHOCA,
cnaboctn npasHe TexHuKe, npaBHO-TeXHWYHe obpage, HenoTNyHOCT
M HeapekBaTHOCT 3aHOHOAABHEe MEeToAO0NOoruje, Hao M HasejeHa o00jel-
TUBHa aHTUHOMMWj2 OJHOCa ApYWTBO—nNpaBo, ychoembaBajy Hemoh
ancTpakTHo-perynatneHe dyHKUMje NpaBHOr NopeTka Aa OArOBOPU CBUM
YAHEHMUaMa APYWTBEHOr MuBOoTa. PasymujeBarbe ONWTKUX, ancrpax-
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THYUX HOPMW, CAHOCHO aHnTa HOjU WX CaAp:He, NOCTUHE Ce KPO3 WHTEP-
npertauujy OAHOCHO yrephinBatbe HWXOBOI KOHKPEeTHOr cMmucna, HOJW
je 3aBucaH 04 APYWTBEHWX 26uBarba, Kperara, npomjeHa.

MocTtoju notpeba, nocebHa c raeauliTa TyMaueksd, Aa ce TauHo
3HZ WTa ce noapasymujesa nopa npasHOM HOPMOM. Y TOoM nornepy
NOCTOjU MONMBAREHTHOCT, Na ¥ KOHTPABEpP3HOCT. UecTto ce noa npas-
HOM HOPMOM NnoApa3ymujesa rbeH je3nitkn u3pas, teHa AOKYMEeHTapHa
cbopma. Hopma Huje T0. HOopma HWje TencT, Hopma je mwucao. Hopma
je HOpMaTMBHU CT2B, @ HE FbeH |e3NYKO-HOPMaTNBHU uncras. Hao Hop-
MATUBHM CTaB, NPaBHa HOpMa je NPeckpunTuBHa Mucao, Mucao 0 Tpe-
Gaity, 3HauM MMCao, na je Hao TaHBYy Tpeba pasnuxceatu 04 HOpMa-
TUBHOT WMCHaza, Koju Ty MUcCao Marke uni Bulle yCcnjewHo wuapamasa.
YyJiHO u3pamaBare HOpMe, OAHOCHO MUCAW, Y YyCMEHOM WAW NUCMe-
HOM OoDawWily camo je 3HaK Ja y TOM U TakBOM oGnuKy, Tpeda TpamnTn
HOPMAaTHBHM CTae, NPECHPUNTUBHY MWCao, MUCao O Tpebarby. ¥ ocTBa-
pUaaiby fpasa OAHOCHO Y HETOBOM TYMauekby, cxpaTtatbe 0 TOMEe wWTa
je npaBHa HOpMma oanyuyjyhie yTuue Ha Hapastep npuctyna Tymauerby.
CxpaTatbe AAa je npaBHa HOpMa MUCao, a He TeHKCT, npeTnocTae/ba
Tpamebe Te MWCAKW, HOjy HOpMaTMBHWU WCHA3 MORyllaba na wuapasu.
UynHo uapamiaBarb€ HOpMe Huje HOopma, na He Tpeba HU UWIHEeHWBaTH
04 jesuuHo-HOpMATMBHOI MWCKa3da Jha naje HOpMYy Yy [FOTOBOM CTakby,
yuctom, jacHom oBaury. TyMauuTun npasdy HOpPMY 3Hatu yTephusatu
FbEHY MPECKPUNTUBHY MWCAO0, OAHOCHO 3HAYEeHe Te MUCNn. To ce moHie
noctuhi jeAMHO aHo ce ojBaja Hopma Hao .cTas’’ 04 HEHOr Je3n4Ko-
-HOPMAaTUBHOr UCHa3a OAHOCHO jE3WYRO-AOKYMEHTApHE chbopme Hao
M3pameHor’, WwTo ce AOBO/SHO HE HUHW Hu Y npaBHoj TEOPWUjU, HUTH
y npaBHoj npakcw. Mpaso Hao MWCA0, HA0 MWUCAOHWU CHUCTEM, Hao cwu-
cTEM MMCAM, je CTanHu Npouec CBjeCHOr, CBPCUCXOAHOT W cMucaoHor
ycmjepasara ApywTtsa y oapeheHom npasuy. To mopa ODutn nona-
JuTEe WHTepnpeTtauuje npaga, Kao Aujena npasHor npoueca. MpasHa
HopMa je ,HOpMaTWBHW CTas ', HEHO HYyNHO obnuKoBame je 13-
pameHo’.

Y npaBHOM Npouecy, Kao YRYNHOCTM W3pariaBarsa, nojae/msuBarka
W ocTBapuBara npasa, Hberosa uHTepnpetTauxja je objenTuBHa ApY-
wreera notpeba. To Kao pa HWje CNOPHO. CnopHO je HOAWKW aomallaj
U Haxkae 3Havaj. umm v dyHRUM]Y MoHe Aa uma TyMauere. Y TtoMm
norneny MNOCTOjE PasnMuUMTU HOHUENTW Tymauerba, pasnitnta cxBara-
A O LEroeoj yNno3au v Aomallajy, Ha WTo, nopej ocrtasior, yTude W
cxpaTamke, noumarbe npasa. Oanoc uamely cxsavara npasa W Tyma-
yelba HEeNnoCPeAHO Ce OApAMaBa Ha CXBaTvarbe Kapantepa OBOT ApPyror,
Gwno y npakcu, Duio y TeEOpKjA. Geaz ob63anpa Ha cxBaTarbe HapanTepa,
UMba M AOMawaja Tymauerba, NpaBHa Mpakca He MOHe cCe 3aMUCIUTH
Bea Tarse chyHrumnje, 6e3 dyrrumje nHTEepnperTaumnje. Mpaso ce mome
YBOAUTW Y MMBOT jEAMHO HPO3 MHTEpnpeTaunjy HesasnCHO OA ToOra
KRaKea je v Honukor je pomawaja. Hema noHawana cybjerara npasa
nNo nNpasBHCj HOPpMU, HEMa NPaKTUYHOT AejcTBa npasa, Hema HbEeroee
rpriMjeHe, Gea NpPeTxoaHO M3BPLUEHOr TymMauera.

Ha cxsartarbe cyHHUM]Ee, 3Havaja W Aomawaja Tymaderba nevart
cy ocTaBune ABWjé NpaBHe LWKOoNe: erseretudsa v WCTOpMjcHa LWHONA
npaea. OAHOC Mpema HuMa u3parasa ce y HUXOBOM WK NpuUxsatakby
unu oabauMparby. 3a eraereTudry WHony Tymauetrse npasa je noctynar
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OTHpKWBaHka cajpiHuHe HOpMaTWBHE npalce, TakBa HaHBa jecTe, Des
OnYy3MMarka O4HOCHD Aogasaiba. [L0 Taksor pesyntata mowie ce Aohu
jEAMHO NYTEM CTPUKHTHOr MOWTOBaH:2 3aKOHWMHA 3Ha4yerba NPUINKOM
TyMaderba MpaBHe HoOpme. Tymau npasa, Nno OBOj WKOAM, daRTUIKRK
ce CBOAM Ha HKOMEeHTaTopa HCPMaTMBHOI TEKCTa CAOHOCHO HErosor
anTa. dpyrum pujeumrma, erserotnyka LIKOAA NMo3Haje camMo OHY MHTep-
nperauujy Koja ce CBOAM Ha YMCTY TEeYHUYKO-HOPMaTWMBHY AjenaTtHocT,
nocTynak, y KOMe ce, y OKBMpY (hopmanHo-jeandror Koaa, npoHanasw
HCPMAaTKBHa rnopyka.
cTopujcKa WHONa Npasa, Naxk, nNpu3Haje HeWTo askTUBHWU]Y yhory
Tymauy npasa. OHa y nNOCTynry Tymauewa, 10 jecte y YyTBphuBary
HODMAaTWBHE MOPYKE Kao AAaTOCTW, yBamiaBa NpaBHW CUCTEM, Hao Wwupy
1 CAOHEHW]Y UjenuHy, HEro WTo je HOPMaTWMiHO-A0rMaTCKKu Kop, o4-
HOCHO 3aHOHWK 3Hadera. Osa wKoha, Npaso 3Ha4YeHe NpaBHEe HopMe
HE TPamM WCH/BYYMBO W jelMHO Y HEeHOM Je3WUHO-HOPMAaTUBHO WU N0-
FAYHO-CEMAHTUMUKOM HOAY, HETO €2 TAKED 3Haudeke TPAMW W Haaaan
¥ HPO3 CUCTEMAaTCHO TyMauyere. Tarko ce Yy MHTepnpetauyMoHu MnocTty-
nas, Nopes jesanHa, NOTMHE U CEMAHTMHKE, YK/EYYyje W CUCTEM npasa.
Eraeretuusa wWHON2 NpaBa M UCTOPUjCHA WKONA NPaBa, Y Tehaiby
Ha TyMauerse npasa, WMajy CBoje TauyHne Be3uBarba, wmajy CcBOjy 2a-
jeaHnuny ocHosy. OBe paBuje WwHone He MNpu3dHajy HWKaKBO CcTBapa-
NallTBO TYMauersy Nnpaea, HUTW Ha weera npuctajy. o wuMa uHTepnpe-
Tauyja npaea jé WCHLYUYMBO TNpoOUEC ca2dHalrka AaTtor, pedeHor, npea-
ruhjeHor, a He W cTBapake, AojaBarkeé HOBOT. TaKo ce Tymauere
CBOMM Ha PenpoayHuujy Beh peueHor, 3amuwibeHor, uaparmenor. [pas-
Ha WHOBauuja, ApYrvuMm pujednma, npunaja camo 3adoHodaBuy.
Pacnpasa 0 Tymauesy np&asa, Herosoj npupoisu, Hapaktepy, 3Ha-
yaja M gomallajy, HYHHO 3anoduie ca nuTarbem -— ja nu, uauM He,
vy TymMaderwy uma creapanawitea? fa fv je npaso oAHOCHO nNpaBHe
HOpME, Y TOM Noraegy, anpyuopHa AATOCT, WKW HOHHPETHa uapameHocT?
Op oproBopa Ha 0Ba nNUTakba 23BUCW CTAHGBWWLTE O Npupogu u
AOMawajy Tymaderba npapa. Cxsatarba mory Butw aBojasa: a) Tyma-
yerLe npaea je camMo pPERCHCTPYRUMja, penposykumja, AecHpunumia;
B) Tymauerse npaBa je W HOHCTPYKUMja, nNpoayruwuja, npecHpunumja.
[lpeRo cxBaTarke NpPeTnocTae/ba Aa CEe KPOo3 NnocTynaxk Tymadera npasa
HOPME CcamMo nNpeHOoCW cafprinHa HheHe HOPMAaTUBHE nopyke y Apy-
WTeeHe opHoce. [pyro, cxeBatawe, Nak, ncnasm of, Tora ga 3Hauyewe
HOPMaTUBHE NMOPYHE NnonpumMa 3Hayvyersa 2aBUCHO 01 OPYLITRerux CHOT-
HOCTM KOHHPETHOr cayyaja, HWUXOBE Pa3BOjHOCTM WU MPOMjEHHUBOCTH.
MNoa AejcTBOM TUX OHKONHOCTW, OpraHyu nNpuMmjeHe npaea, nNpuie ceera
CYJ0BW, CTUYY AHTUBHY YhOry OAHOCHO BpLIE Heny cpcTy HopMmaTun''e
AjenaTHocT. DOPMaNHO-LOrMaTtcHo CXBaTare Mnpaea u Herosa doep-
M2iHEO-40rMarcha aHainsa, He NpuxsaTtajy OBakBYy ynory rpasHe npaHce
n uHTepnpertaumje npasa. OAroBop Ha nuTakka, Hoja cy NPeTxXoaHo
Ha3zHauyeHa, MOME ce [LaThu caMo HPO3 eMNUpujcxy WHAYHUKMjy Hoja
Tpefa aa yHame wTa cTBapHo, o4 yrBpheHor dHayera npasHe HOpMe,
npousunasy wM3 Tymauerba Bameher HopmaTuBHo-npasHor xoaa (2a-
HOHWHA 3HaueHa), a WTa je pes3ynrar cTBapanawTea Tymaya npasa.
AKo ce Aonasu A0 NoKaz2atesba O CTeapajnawTBy Tymada, oHpa Ttp=ba
YTEPAUTM W APYWTEEHW Hay3anuTeT TakBe Herospe ynore. He wmoe
e, Ha ancTpakTaH HauuH, pacnpas/baty¥ 0 NPUPOAKM W Aomawajy Ty-
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Mo4etba npasa. Hanpotue, o tome tpeba pacnpasuTun ca eTWONOLWIHO-
-reHeTUMHEe Tauke rneauviuta, ysamaBajyhn cse edente jgjenosatba
TYMauyerbé Yy HOHHPETHUM ApPYWTBEHUM OAHOCHMA.

Mpaso ce nosesyje ca APYWTBOM, CA APYWTBEHUM HIWBOTOM, Cca
ALywTBEHUMM OAHOCMMA, npeko cybjexara npaea, Hojuma ce ynyhyjy
nNpaBHe nopyHe, Yuja ce caapuHa O0AHOCKM Ha LUXOBO MOHalambe.
Y npouecy Tora noBeauvpara, Tymaudeétba 1 NpuMjeHa npasa, npertcras-
/bajy HErOBE HKapuHhe, jep 3ajeAHo w jedaH w Apyrn obaui, uunHe
ocTeapuBarbe npasa oAHOcHO wercee (byHkumje. Npumjena npasa je
OpPraHCKK AMO HETOBOr OCTBapuBarba, fa jé Kao Tands, HEOABOJUBM
AMC MPaBHOr NpoLEca, Koju Nounwe cTsaparem npaea. lNpasHa Hopma
je wuapaz, pednexcuja apywrtseHux 3busarba. HeHa npumjeHa oa-
HOCHD Tymauewe mopa ce, takofje, Be3atu 3a apywTseHa 30usara,
Te ce He Mowe yrtephueatM 3Hayewe BaH APYWTBEHOT KOHTEKCTA.
Mpaso je NPOAYHKT jeAHOr BpemMeHa W npoctopa, na ce y TUM AUMeH-
aniama W ocTBapyje.

Y npouecy TyMayer,a npaBHE HOPME YBamasarbe APYyWTBEHOT
HOHTEHCTa je ychoB uHTepcyDjeNTUBHOT pasyMmujeBaiba NopyHe cagpma-
HEe Yy NpaeBHO| HOPMU. YTuua] KOHKPETHOr APYWTBEHOr HOHTEHCTa Ha
TymMauewe nNpasa je PpeasHOCT MKUBOTA npasa, npasHe npaxce. Ha
cTBaparke npasa, Ha JaBare npasHor obnnKa ApPYWTBEHO] CTBApPHOCTH,
wto he pehn Ha ycnocTaBmare 3Ha4Yea nNpasHe HOPME, Hao W Ha
yropliuBare TOra 3Hauera, yTuuye YnTas CNIET KOHHPETHUX APYWITBEHO-
-UCTOPUjCHUX umHunaua. lNopea onwite APYWTBEHOr HOHTEHCTa y Tyma-
yeky npaga ytuuaj » 3Havaj umajy 1 HOpMaTUBHO-NPaBHW U CTBAPHOCHO-
-MHTEPECHU HOHTEKCTW. HOpMaTUBHO-NPABHWU KHOHTEHCT nonasu oj Aor-
MaTcKe ersereae, OAHOCHO 04 Bameher 3anoHuKa 3Hauewa. WHTE-
pPECHN KOHTEHCT, nak, ynyfiyje Ha uum nNpasHe HOPME, Koja ce Tymauw,
u wma oanyuyjyhu 3Hadaj y yrtBphueary npaBor 3Hauyerba y OHBUPY
moryhux sHadewa. Tako ce Tymadewe npasa OAHOCHO YyTephuBame
3HaUYEHa NOPYHe, WTO0 je weroBa (uHanHa cepxa, BPLUM BULWIECTPYHKO
HOHTERCTYENHO-APYLWITBEHO, HOPMaTMBHO M WHTepecHo (uumHo). Tako
ce jeamHo mome aohu po moryher na WM npasHoOr 3Hauyera w3pasa
ua nopyke. HejacHn u BulE3HAYEHW WU3Pa3n y HOPMU, Y TaKBOj AW-
MEeH3Uju nocMaTtparba, mMory jeamHo aobuTu cBoja HOHHKpPETHWja u npe-
un3HUja onpegjebersa

Tymauerwe, Kao JAjenatHoCT, Be3aHO je 3a MnpaBHW nNpouec Hao
ujenuny a He camo 3a hasy npumjeHe npasa. Cse wTO ce Aecuno
Ha NyTy cTBapara NpagHe HOpPME peneBaHTHO je 3a yrepliuBarbe He-
Hor 3Hauvewa. Wctopujcko Tymadewe, Dosmbe peyeHo HEeroea mnojaea
M rpuxBaTare, [OKA3 je 3aCHOBAHOCTW oBadBOor cravosuwTta. OBak-
BOM MPUCTYNY Yy TyMaderby npasa OAroBapa cxeaTare npasa Kao UCTo-
pujcHe nojaBe HacTane y pasnuuutum obauuuma uHTepaxuuje pasnu-
UMTUX counjanHmMx dmHunaua. MNpaso je 0bAnK byACKOr cTBapanawTsa,
Na ce W HeroBoj WHTEepnpetTauuju mopa npuctynutu, Takohe, creapa-
naykm, Ha wuuTepnpertaumjy yrtude Hu3 (axktopa HOHTEKCTyenHe npu-
pcpe, etoc Tymaua, ,Npupofa cTBapu'', cxsartare npasa wta. W3
CHAOMa TUX yTUuaja Npon3mnasn 3Havyerwe Koje Tpeba nNpuMjeHuTH y
HOHHDETHOM CAyuajy Yy CHnajgy ca 3axTjeeuma v nortpedama musoTa.
Hako je Beh Harnawexo, ceBaka je Hopma u3pas, pednexcuja oape-
heHe naeje — apywTseHe, dunosodcHe, NONMTUYHE, EHOHOMCHE, pe-
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aurnosve, etuure. lNMpunarohaearwe npasa cTBapHOCTM u notpeBama
HUBOTA, HPO3 TyMauerse, 3Ha4um oppeheHe wuheje yBOAUTU Y uBOT,
YMHUTK UX CACTaBHWM AWjeNOM NpPaBHOT HUBOTA, NpPaBHe MpaHce, Koja
je aywa npasa. To je ctanna notpeba npaea. lNoBesusare ancrpautie
M XUNOTETUYHE HOPME Ca HOHHPETHOM ApPYLITBEHOM cTBapHowhy jecre
4e3zaobunaszHn nyT OCTBapuBaka APYLWTBEHUMX OAHOCA KNACHUX WUHTe-
peca. CtanHo jejcTByje TeHAeHUWja y crnagy ca NPUHUMNOM — Hahu
HOPMY OAHOCHO HEHO 3Ha4Yetbe HOjEe je 3a OApeijeHW KOHHPETHU Tpe-
HyTaKk Hajbome. Y ocTBapuBame Te HYHMHOCTM TEHCT je noahora 3a
TYMauyere, HOoje ra npepasunasu, Kao WTO ra NoHekas oOcTaB/ba u3a
cebe. Tarko ce, Hpo3 npaBo W nNpeko npasa, yuspwhyje Ayx jeaHor
ApywTBa un obesBjefjyje peanusdauuja weroBe cagpHuHe — peanHux
APYWTBEHNUX, OAHOCHO RAacHuUX uWdTepeca. Bpwermwem Te dyHKuuje,
TO jecTe TymaderheM, Tpakui ce CBJeTnocTu Yy HWU3y cpeacTtaBa u
noctynada. Capgp#inHa M 0BuM nojeauHKMX NpasHUX NOjMOBa W HaTe-
ropmja cy yHaausatbe y HOM npasuy Tpeba Tpamutu npasHy dopmy
ocTBapuBarba peanHor ApYWTBEHOr, 04HOCHO HaacHOr WHTepeca. [py-
WTBEHW, NPaBHOHOPMAaTUBHK W1 MNpPeaMETHW KOHTEHCT npaBHe Hopwme
AONPUHOCE OCTBapuBatby OBaKBE (PDYHKUM]E TymMauera, WTo Y CYLWTUHU
3HA4YM AWNjaNeKTUYHO W aHaNuTUYKO TMouMare, uaparabBatbe, NpeTno-
CTaB/baw€ M OCTBapuBare npasa. ¥ tyMmauerby npasa He MOry nojMoBu
Sutn naonoeann oa npunuka. UHTepnperaumjom npasa, y ToM cmucay,
HE OcBjeT/baBajy ce camo noctojehu npucyTHu enemeHTM npasa, y
cinany ca HOPMaTtuBHO-NpaBHUM (AOTMarckum) KOAOM, HEro ce y 3a-
AOBO/baBarby notpeba ApywTeeHe CTBAPHOCTU, HOja je cTanio NpomMeH-
/bMBa, HAnase u HOBU ENeMEeHTU, HOBa 3Hadersa. el y yCAIOBMMAa Taksor
Tymauerma o4Jiyha MOM¥e ga 3aj0B0O/bM HEHa Hadena, Hoja ce cTanHo
nerteHumpajy y npasHoj npakdcu ga Oyae npasuuHa, ApPYWTBEHO onpas-
AaHa, ApywTBeHOo o4yexHuBaHa wtn. Csaka npumjeHa npaBHE HOPME,
03HayaBa ca riejguuiTta ApywTea U npasa, cuTyauMmjy Hoja ce uspamasa
Hao ujenMHa cacTaB/beHa O0J, HWM3a u4YuHeHWULa W oHonHocTM. Hewma,
HUTM Mome Owntu, y npumjeHn npasa, aytoMaruama, JMHEapHOCTH,
MCTOBJETHOCTKU, NYKOr KA3yMCTMYKOr NoHaB/barka, penpoayHosara. Cea-
HW HKOHHpEeTaH cny4aj wuma cBojy (PUINOHOMU]Y W CafPHUHY, CBOjY
no3aguHy U TEeHAEHUW]Y, CBOj] HOHTEHCT M CTBAPHOCHO-MHTEPECHY npea-
MeTHy oapehjeHocT. 3aTto ce y Tymauerby M HOpucTe CpeacTBa HOp-
ME&THBHO-AOrMaTCcHe WM WUCTOpUjCHO-UMHE npupoae. CBaHO 04 HMUX, U
CBW cKyna, Tpeba Aa AoOnNpuHECy afeHBaTHO] NPUMjEHW MNpa&aea Ha HOH-
HpeTtaH cayuaj, afeHBaTHOM OCTBapuBarsy nNpaBHWMX HOPMWU Yy CHAALy
ca pa3sojem M notpebama MuBOTA.

Mpumjena npasa, y3eta y cMmuciny nodailara cyBjerata npasa o
NMpaBHWUM HOpmMama, CNoHeH je, Yy COUUOJIOLWKO-NCUXONOWHKOM CMWUCAY,
3aBpuietal npasBHOr npoueca OAHOCHO LEroOBOr OCTBapuBawa. Huje
AOBO/LHO camMo0 nNpaBHY HOPMY MNPOTYMa4vuTtu OAHOCHO YTBPAWUTU HsEH
CMWUCao, Hero, Taj U TakaB cMMCao, OCTEBAPUTU Y peanHum APYIUTBEHUM
OAHOCUMa, Yy J/bYACHMM TenecHWM noHawaruma. Hao wrto ce Hopma
CTRapa um TymMa4du y ycrnocTaB/baksy W YCNOCTaB/beHUM OAHOCKMMA cHara,
WHTepeca nm mMohu, Tako ce OHa Noa AEjCTBOM TUX OAHOCA M cHara
M npumjerbyje. Ha nyTty oa npotymavyeHe HOPME A0 HEeHe NpumjeHe
Teé4Yye nNpouec WHTepecaHTaH W 3HadajaH 3a npaBo, y WEKOJAUMKOo npa-
Baua. Mima nopmu umjn ytephenm cmucao Huje yonwte octsapeH Yy
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peaninuMm ApyWwTBCHUM oaHOcKMa. Jowno je, nytem NPasTyyHOr, KOH-
HPETHOr NoHawara, A0 Aeporaunje yTephedor cmucna npasHe Hopme,
TO 3HauW Aa Aeporpauunja npasHe Hopme, npasa. Y aApyrum cnyyaje-
BMMa A0nasu A0 NpUMjEHe NpoTyMadeHe HOpMe anu e y cuaapy ca
HeHUM YTBpHeHMM CMUCNOM, HEero ca 3Ha“derbeMm Hora je cama weHa
npivjeHa jJana, OAHOCHO noxawaibe cyGjerTa y HOHKpPeTHOM oAHOCY.
Apyrum pujeunma Huje ce ocTBapwio 3Hauyerwe Hoje je osnawhexu
Tymay Aao, Hero sHauvere reje aaje cybjenatr npumjeHe Hopme. U y
OBOM chay4vajy paaw Ce 0 CBOjeBPCHO] Aeporpauvjun npasHe HOpMe,
CAHOCHO Ha HOMMNEHTeHTaH HauuH yTepljeHor wexor cmucna. OBu eBu-
ASHTHU chyuvajeen npaxce osnawhyjy fa ce MOMe HOHCTATORATU Aa
ce nMpumjeHa npaea, Ha cBOj cneunduyaH HaYMH, W3pamasa M Hao
HOpPMaTueHKU (DaKT, WTO OCTBapuezarky npasa Aaje oapeheno ceojctso.
Mpumjeda npasa je Bpyhe noapyuje COUMO-NCUXOAOLIKOT sbuBarea,
KOje npasy, ca raeaviuTa Hweropor ysofjera y HMBOT, Aaje nocebaw
neuat. Taneo 3buBarwe He Mome Aa Dyie vpenesaHTHO 3a npaeo, 3a
MpaeHy HayHy, 3a NpasHy npaxcy.

Y OoAHOCY Ha A0 caja peYCHO O MPaBHOM npouecy, npupoam,
“Z2PaKTEpPY U ABJCTBY HEroBOr Aujesa — oCTRapuBakba npasa, OAHOCHO
TyMauerba U npumjeHe, y MoryfiHocTi cMeo, na u o6aBean, Aa HewTo
BUWE Kamemo 0 3Havajy Tora ocToapusarba 3a npaso. MHTepakynjcko
Ajenosarbe cepe crBapaba U cdepe 0CTBapKBaLa npasa Huje cnop-
HO. CnopHo je, Kao wTo cmo Beh HoHCTaToBanu, Hapautep, npupoaa,
Aomallaj TOra AjenoBarba. HapounwTo fOCMaTpaHo M3 npasua ocTeapu-
Bakhe — CTBapatbe npasa. HOHHpPETHMjE DeyeHe, pa nu ocTBapuBarby
npasa (Tymauery W npumjeHun) npunasa camo ACCHPUNTUBHA (PYHHUMU-
ja, ynora peroHCcTpykuuje, a cteaparsy npasa npeckpunTuada yHnumja
OAHOCHO ynora KOHCTpyKuuje u cieapanawTsa? PeanHa eraucreHuuja
npasHor npoueca (npoueca creapama u OCTEapusara npasa) ynyhyje
Ha 3akibyuan pa namely crBaparwa u octsapusaiba Hema cTpore ge-
MapHauuje, y cMUCNY Aa Npsoj ChEepu npunaga WeKbY4lkBo PYHKUM]A
npeckpununje, Apyroj ysruyumja Aeckpunuuje. Taxas 3awbyvak npo-
TVESH je uukbeHuuama musora. OH He npousunasu ua npaee npadce.
WUma y octeapusaiby npasa, noceGHO AjenatHocTu Tymaverba, Hop-
MaTUBHUX NpaBHUX eneMeHata, He camo y LOMEHY OTHNatbaiba aHTu-
HOMWja y MpasHuM HOpMama W NONyrhaBatbd NPaBHUX Npa3HMHa, Hero
Wy WHTepnpertaumju, BaH OBMX ciaydyajesa. T0 charTUUKM, npuaHanu
WaK He, noauwe ocTBapusaibe npara Ha HWBO nocebwHor, cneuuduyHor
BiAa cTBapaka npaea, creapanawrea y npasy. Tako, ¢yHKUuja ocTsa-
pvBara, nocebHO Tymauetba npasa, nocraje CROjeBPCHA L ONWTe-HOpP-
MaTueHa', ,ancTpakTHo-perynatugHa’’ pytikunja npasa. Opyrum puje-
HuMma y npumjedn npaea, o6jeKTMBHO uMa M npaso — CTRapanawTea,
HOpMaTUBHE NPOAYHUMjE, jep cCe He paam 0 YNUCTOj anamiaumju npaea.

Mopyka creapaoua npasa Hema WUCHBYYUBO HOpMaTMBaH HapaxTtep.
Oua nuje pata Hero 3agata. HheHo 3naverse je aApywTtseHo (#nacHo)-
-PDaBHO, MHOTO WKpe Hero WTo j& beHO HOPMATUBHO-AOrMATCHO 3HAa-
“Yere. 3aro, pasymujeparse onwTeHoOpMmaTMBHO-NpasHMX axkata (onwTux
HOpMK) MoOMe ce nocTuhn camo y WKUpPemM ApYIITBEHO-HAACHOM U cTBap-
HOCHO-MHTEPECHOM HOHTEHCTY, @ HE CMao U WCH/LYYWBO Y HOPMATUBHO-
-NPpasHOM. TaKo ce AjenaTHOCT Tymauerba npaBa NpoTeme Ha yRynau
MPaeHn npouec, He camMo Ha npumjeHy npasa. Hema npaswa Hopma
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camo JYpUAKUYKKW CMUCaOo. Hoed je cmucad wWupw, SpYyLUITBEHO-KNACHMW.
TymMauutu npasHy HOPMY 3Ha4yu HbEeHO BULIECTPYHO oOujeruBarbe —
HOPMaTUBHO-NPaBHO, EHOHOMCHO, NOAUTUUYKO-NPABHO, NOMMYHD-CUCTEMAT-
CHO, WCTOPWJCHO-COLMONOLKO. Mpecjed TakBOr oujerbMBaHa BOAM Hao
npagoM CMWUCNY MpaBHe Hopme. Huje morao creBapanal, HOpME, HUTK
MOMKe, Y JE3BUYROM u3pasy Aatm cBe wTo Tpeba aAa 3afososku nortpebe
CBaHe HKOHHpeTHEe APYWTBEHEe OKOJIHOCTWM, OAHOCHO Ciay4vaja Ha Koju
Tpeba npuMUjeHUT HOpmy. Tako 1'eWTo OYeHMBaTW YWCTa je yTonwja.
Camo HOpMaTUBHO-J0OrMaTcHa Teopuja npasa, OZHOCHO HOPMAaTUBHO-
-MOrMmaTCHa CxXBaTarba Mnpasa, CBOAWM MHTEpnperauujy npasa Ha je3snyko-
-HOpMAaTWUBHW aHT OAHOCHO Ha HOPME HOJ& TaHas aKkT caapHun, He Boaehu
pauyHa O Besama TWX HOpPMW ca APYWTBOM, APYWTBEHUM O4HOCUMA,
ApywTeeHum 3busarbuma. YTepautu moryha 3nadera npasBHe Hopwme,
namehy HbUX HBEeHO NMpaBo 3HaueHa, CNOMEH je M NPoTUBPjeYaH Npouec,
na je Hemoryhe WWUYEHMBATM Aa je y WHTepnpetauuoHoMm npouecy,
moryihie npocTo Npec/inKoBare caapHuHe K cMucna Hopme, Bes3 wwuper
HOHTEHCTA HEHOI TyMaudera, HOJjWu e YBWjeH Be3aH ca HOHKPEeTHUM
abmBarbMa U OKOJIHOCTUMA, 3a UXOBY NPUPOLY u KapakTep. CTpyKTypa
NOCTYNKa TyMauerwa npasa mMopa pa w3paraBa Ty M TakBY CNOMEHOCT
MMBOTA, ca rneguwita AjenaTHOCTWM W CPeaCcTBa TyMaderss. Y TasHBOM
NOCTYIMHKY, ODJERTUBHO, MMa M NPECHPUNTUBHON, CTBApanavykor, HOHCTPYHK-
TUBHOT, Y OAHOCY Ha CAy4aj HOju HOpMa peryauwe, na v wupe. Tyma-
yere npaesa je M cTBapanawTso, a He camo annukauuja. OHo je npo-
AvEUKWja, jep ce mbWMe OCBjeT/baBajy He camo nocrtojehu, npucyTHU ene-
MEHTW npaBHe Hopwme (npaBa), HEro ce HKOHCTPYWWY ¥ HOBW Y CHIaAy
ca 3axrtjesuma v notpedama HuBoTa. Ha Takas 3anibydan ynyhyje Ha-
BefeHn npumjep w3 cyncke npaunce o yeohery objerTueHe oprosBop-
HOCTW 3a npoy3poxroBaHy wteTy. Minak ce 1o He yBamasa, jep cxBa-
Tarbe npasa oanyuyjyhe ytude Ha cxBaTathe HEroBOr TymMadersa.

ODjeHTUBHO-EBONYUMOHUCTUYHKO TyMadewe omoryhyje sa ce y npas-
HOM npouecy YTBpAW 3Hauyerbe nNpaBHe Hopwme (npaBa) Hoje oarosapa
HUBOTHMM notpebama M pa3sojy apywTea v npasa. Apyrum pujeduma,
oMmoryhaea npunarohaBarse npaea apyuwiteeHom Husoty. Mctopuja n te-
neonorunja npaBHe HOPME, HOje ce HEeU30CTaBHO NpuMersyjy y caspe-
MEHOM Tymauyewy, ca ODjeHTUMBHO-EBONYLMOHUCTUYHOM OpWjeHTauujom
Y NpoHanamery npasor aHaverwa npasBHe HOpMe, YnHe Tymadere npasa
cneundmuHoM HOpPMaTUMBHOM AjenaTtHowhy. TymMady oOHOCHO MpUMjeHn-
Bay npaBa HWie WMCH/bYULWBO anjiuKaTop npaga, Hero je u HOPpMOTBOpaLl,
cTBapanauy, ,,3aloHoaaBau’’. HopMmaTMBHO NoHawarke nNpuMjersMBava, ol-
HOCHO TyMmMada npasa je 4ubeHWUa Ha Hejy yHazyje npasBHa rnpakxca,
nocebHo cyacka. 3ato je 3aCHOBaHO MKLBLEH:E, Aa je npakca cyaoea
MAanocT npasa, noamMnahueare npaea. W tpeba pa 6yne mnanocTt w
noamnahuearwe npaBa. He Mome ce Hpo3 NnNpaBo 3a40BO/baBatyv ApY-
WTBEHW, OAHOCHO HKNAacHWM MHTEpPEeCc aKo Ce HPOo2 HhEeroBy wuHTepnperta-
uijy He obeabujeamn, HUBOTY CHAAQHO, NOBE3MBAE ancTPaKkTHUX HOPMU
C2& HOHHPETHWUM ciay4ajesuma.

CreapanawtBo y npasy, 40 KOra nonas3y nytem uHTepnperauuje,
HEMa CBE OHe eNemMeHTe Hoje uma cTBapanawTso cdepe cTBaparba
npasa. Ccpepa cTBapara npasBa O0CTBapyje arncTpaHTHO-PEerynatueHy
dbyHHUMjy npaBa Kao TakBy, y ujenmHu v ranobanHo, Kao NPaBHO HOpP-
MUpakwe, HOoje MMa CBOjY MeToaonorujy, npaeBHo-TEXHU4YKa cpejcTea,
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NOCTYNHE, CBOjJY JNOTUKY W AWjaiedTuRY. To cBe, Ha TakaB Ha4YMH W y
TaKpoM 0DNMKY, Hema ocTBapuMBame fnpaga OAHOCHO TYMaueka U NpuMm-
jeHa. Tymauere W NpuMjeHa yBUjEK UMajy Yy BUIY KOHHKpeTaH cnyuaj,
3a HKoju, u3 nocrojehe npasHe Hopme, Tpeba u3Byhu 3uHauyere Hoje
HOHKpPETHOM cay4ajy Hajbosme oarosapa. Ca dopmanHo-jeauukor u Hop-
MaTUBHO-A0NMATCHOr FNeAUIITa TaKBO 3Hayere Huje ysujer ,moryhe”,
He npou3unasu expressis verbis 3 caapHuHe NpaBHe HOpME, U3 HEHe
HOpMaTuBHe CTPYHType. 3Haderse NnpaBHe HOpMe, Hoje je ka oarosapa-
jyhu Hauun ,HOBO" MMa ca rmepuwTa TOr KOHHPETHOr cnydaja, na wm
WHUpEe, HOPMaTUBHO-CTBapanayvko 2Havere. Y TakBMM chyyajeBuma pean-
HO ce paau 0 NPOAYKUMU]U, KOHCTPYKUM|WU, NPECKPUNLMUU, CTBApanaluTBy,
a He camO0 0 penpoayHuulju, PeROHCTPYHUMWjU, AECHKPUNUMM U anau-
Hauujn.

AHTMHOMMja penauuje ApPywTBO — npaso, paje Tymayery npasa
HApaKkTep No KOME OHO HWje caMO OTHPUBAEHE 3HA4YeHa, Hero UM CTRa-
pare, AaBatbe 3Havera. Tymauere npaga je y dyHRUMjN npereapaka
Fb€roBe arcTpPakTHOCTW, XWUMNOTETUYHOCTKM, cUMMAndMUMPAHOCTM U cTa-
TUYHOCTU Y KOHHPETHOCT, (haBTUYHOCT, HOMMABKCHOCT M AMHAMUYHOCT,
WTO 3axTjeBa MWUBOT ApPYyWTBa W npasa. Maeop HopMmaTuBHOr HapauTepa
OCTBapueathba npapa, OAHOCHO HEroBOT TyMayerha W MNpuMjeHe, Hanasu
CC V HaBeAEHO] aHTMHOMM]K, OAHOCHO noTpebu aAa ce oHa npeeasunnasm.
LWTo je Beha cnoreHOCT ApYLWTBEHOr #MBOTA, TO je U napameHuja ax-
TUMOHWja OAHOCE& APYLWTBEHA CTBapHOCT — MPaBo, Na U OCTBapuBakLe,
OAHOCHO TyMau€tbe npasa, cBe BULIE NOMNPUMa HOPMAaTWBHUM KapakTep.
36or Ttora umamo nojaBy cee seher jauatba 3Hauaja chyHRunje Tyma-
“cta npasa. Hby objeRTUBHKM ApYLITBEHO-NPaBHY pa3Boj usasuea.

CnoGoaHo 1 BE3aHO Tymauyere Mopajy ce nocmaTpaTty Yy CBjeTnocTH
(hakTUUHE NpecHpunumnje, NPoAyKUUje Tymaderba Npasa, HErosor ,,HOp-
MaTuBHOr MoHawawa Yy ocTBapuBary npasa. Ceaxo cUMnAuUUMpano
cxsaTame ,cnobofHor’ u ,BesaHor’ Tymadera, no Kome 6u npeo 3Ha-
HMNO HanylwTarhe TEHCTa HOPME U Tpamers NPasHOr 3HayYerba No Hemsu
M Haxohery Tymaua, a Apvro, na W3 roaor Texcra HOpME MOHiEe jesuHOo
Aa npousale wEHO NpaBo 3HaYeHe, He oaroBapa crteapHocTu. Ca rne-
AVITa cpectasa W AjenarHOCTW TyMauela, He ROCTOjM Tako cTpora
rpanHmua wusmely ose ABuUje BpcTe Tymauerba. Y npakcn Tymadewa
Npasa, AECKpUNuUMjoM ce LoNa3u f0 MOryiux 3Hauera npasHe HOpME,
Wy TOMe AOMEHY TyMmauere je ,Besako’. [Jo TakBOr 3Hauerha npasHe
HOPpME ponasn ce NPUMjeHoOM HOPMAaTUBHO-AOTMATCHOT U NOTMUYKO-CUCTe-
MaTcRor vopa. Ty je Tymad y cdepwu ,Be3daHor npasa’. [NoTpeba aa ce
y OHBUPY MoOryhux 3Hauetba npasHe HOpMe, YTBPAM (npoHahe) HeHo
MPEEO 3Hauyerbe, U3Bnaum Tymauyerse U3 AECHPUNTUBHE dase U yBOAM
ra y nNpecrpunTuBHY diasy, y KOjoj TyMauere cruye HapaHTep ,,cnoboa-
HOT Tymadera , wro he pehun paBarwa HOBUX 3Hauerba y cKnaay ca
paseojem u notpebama mueota. Ty je Tymau y byHKUMjU npunarofjasamsa
NpaBa MWUBEOTY, Na je HywHO Aa byae ,cnobogHor Tymauewa', jep ce
Ha APYru Ha4ivH He MOMe YTBPAUTM Npaso 3Ha4Yere HOopMe, A0 Hora
Ce ponasn ysaxiaBatbeM CTBaApPHOCHO-UHTEPECHOr HoHTeHcTa. Ca rhe-
AULITa MpaBHe CTBApHOCTM YMHW HaM Ce, HEe MOMe ce Apyradyuje no-
CMaTpaTtu Hapautep v cdyHRuMja ,.cnoboamor’ u .sBeaaHor" TyMauema.

CaepemeHe TeHaeHUMje y npaBy, OAHOCHO Y HEroBOM OCTBapu-
Bary, ¢ 063upom Ha cee Behy cnomeHocT musoTa, Aajy cee sehy HOp-
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MATUBHWU 3Hauaj TyMadetby Npasa, OAHOCHO HErosoj npumMmjeHn. ¥ cunagy
ca Tume TpebGa Aa ce Mujerajy v npencrtaBe 0 cTBaparby W NMpUMjeHun
npasa U 0 tuxosuMm MellycobHuM ogHocuma. Tymadere NpaBa 04HOCHO
yrephuBare npaBor cMmucna npagHe Hopwe (e n Moryhux zdHauersa)
cee he puwe nonpumaTtm KapakTep ,cnobogHor tymauvewa'’, To jecte
TYM&auerba HOojuMm Ce Aajy u HOoBa 3Hauyer.a NpaBHOj HOpPMW, Hoja oHa
(popManHo Hema ca rmejuuitTa HopMaTUBHO-4OrMaTCHOr KoAa, a Koja cTu-
e v OAHOCY Ha CTBapPHOCT, Ha KOjy ce 0AHOCU. Y TOM CMUCAY epo3uja
HOPMU HUjE& U epo3Mja uHTepeca, Hero OCTBapuBawe W 3awWTuTa TUx
uHTepeca. lNog ,epo3mjom HoOpme' oBAje noApasyMMjeBaMo JaBarke
LOBUX 3HAYEMA TOj HOPMW, Ha LWTO MUCTOPUja Tymauer:a u npumjeHe
npaBa TAaHo ennaraHTHO yKasyje.

Huje ,cnoboako Tymauere' ', y CMUCNY Hako CMO ra oBaje nanwm,
iepeMOKpaTcHa nojasa npaea, Kplere npasa, npasHor nopevsda. Ha-
npoTue, oHo je obnwuk npunarohaesarba npaBa MUBOTY, wWTo he pehn
omoryhaearsa ocTBapuearba npasa y cHiajy ca APYWTBEHWUM, OAHOCHO
RNACHMM WHTEPECUMA, HOjU cy cTanHo NnpoMeHmuBl. OBaKBO Tymayeme
Huje Tymauerwe contra legem. He momie pasarbe HOBMX 3Hauyetrba npas-
HO] HOpMM, HOje ycnosaBa oODjeRTMBHWM APYWTBEHU HMWUBOT, Butn cy-
APOTHO MNPaBHOM NOPETHY, HLETOBUM Hauenuma u Ayxy, merosmm objex-
TMeHMM rnoTpedbama. To more pga byne camo W3rnej, Bap/eUB YTUCAaH,
a4 He W CTBApHOCT ca raejulita APYLITBEHD-UCTOPUICHOr Npoueca WU He-
rogux notpeba.

BeaaHo Tymauetrbe HWje MWCH/bYUMBO BE3MBabe 3a HOPMATUBHO-
-DOrMaTCHy aHanuidy, OAHOCHO MHTEepnpeTauujy, Y npoHanamerwy Mory-
hier 3Hauyetba npasHe nopme, De3 yBawizBarba WMPEr cucTema npasa,
41K je OpraHcKM M NOrMUYKK AMO NpaBHa HOpMa Hoja ce Tymauu. [lopeg
jeauuHo-HOpMATUBHE aHanui3e, HeonxojHa je W NOrMYHO-CucTemMarcHa,
WTO nNpeacTaBba WKUDKM OHBMP 3a yTephueamwe moryhux snauera npas-
He HopMe. Y TOM OHBMPY, YBamHaBatbeM UCTOpWje 1 Teneonoruje npasHe
HOpME, TpamWu Cce HheHO NpasBo 3Hauyere ca UWkseM Aa y Aartom Tpe-
HVTHY, Ha HajGosbn Moryhun HauwH, LONPpUHOCK OcTBapuBatby APYLITBEE-
HOr OAHOCHO RhacHor uHTtepeca. HesesaHo, 0AHOCHO CNODOAHO TyMma-
yerbe, KHOje nouuBa Ha METanpaeHuM CcpeAcTBMMa Tymauewa, (couuo-
NOWHUM cpepscTBuMa), Aaje HOPMW OHO 3Ha4yerse, Hao npaso, HOje Of-
ropapa Hauenauma, Ayxy u notpebama npaea, a ga Qv je TaKBO A4aTto
2HAYEH,Ee HEeaJEHBaTHO, TO Ce HEe MOMEe ca3HaTu TpeHyTHO, Hero camo
y rnpouecy npomjeHe v passoja npasa. flpema tome, Aa nn je ,,Cno-
GoaHo Tymadere' Tymauere CynpoTHO rnpaBHom nopeTtsy (contra
legem), He mome ce ysanpujes pehu, nero oaroBop Aaje HacHuje
pa3Boj, HOju nokasyje aa nu je npunarohasarbe npasa mueoTy Buno
anexsaTtHo v ycnjewxHo. CBe 1O roBopu HOJAUMHO je TyMayerhe, OAHOCHO
npuMijeHa npasBa CHNOMEH npouec, nNa My Ce mMopa nolfatbatu nyHa
APYWTBEHA rMamka, He HKao TexHWYHROM nNuTakby, Hero Hao MWU3Y3ETHO
BOMHOM APYTBEHO-NONAMTUYHOM, OAHOCHO HAACHOM nNUTaksY.

MpoayKT Tymauerba npaea HWMje camo AecKpunuuja gehi pe4eHor,
NponNUcaHor, HOpMUpaHor, aartor, wbuxoeBa obuyHa annuxaumja. Tyma-
Yer€ MpaBa HeWTo W jaje, nojaje, cTBapa, npoayHyje. Oanoc namehy
3aHoHOMaBCTBA Y MaTepujanHoMm cmucny [(cTeBaparsa ONWTUX NPaBHUX
HOpMKU) W oOcTBapuBakba npaBa, OAHOCHO HEroBOr Tymaderba, jecte
OAHOC WHTEepaRuujCHOr AjencoBatba, y3ajaMmHOr npenauraksa W aony-
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rbaBara. HopMaTnBHO AejcTBO, OAHOCHO HOPMAaTUBHO NOHallake Tyma-
4a npasa Ha cneuuncbnyaH HauuH YHOCW CTBapanawTBo y npaso. He
UMHK TO, Tymauewe, y opMmama OnwTUX NPaBHUX HOPMWU, HAHO TO
YMHW ancTpaskTHo-perynatueHa yHKUMja npasa. Tako, cTeBapanawTso
Nnpaea HpPO3 ancTpakTHO-perynatusHy (yHHUM]y OCTaje unaw y csome
AumeHy, y csome o6auKy, y cBojoj cdepu, y cBojoj cepcu, Hoja ce
Rac TaHkBa (cTBapake ONWTUX HOPMU) pa3iukyje of oOcTBapuUBarha
npasa, OAHOCHO HEroBOI Tymauewa. Tymadyere npasa Jjenyje ,.3a-
HOHCAaBHO'', npunarohaeajyfi ancTpakiHOCT M AMNOTETUUHOCT npasa
HOHKPETHUM npuankama, yBujed pofajyhv HewTo CcTBOpEHOM npasy,
HPO23 JaBake HOBUX 3HaYeHa, P03 Herosy WHosauujy. OcTBapuBarhe
npaea, HPO3 WHTEPNPeTauuoHU TNpoLEc U MPOUEc npuMjeHe, cTalHo
aonywyjyhe pjenyje Ha cithepy creaparba npasa. [locToju HewTo wTo
je v ,,npaBHUYHO Npaso’’, NpaBD Hoje CTBapa npasHa Npaxca, NpBEH-
CTBEHO MnpaKca CyAOBa, Hao W CHamaH yTulaj npaBHE Hayke Ha Ty-
Mauyere u npumjeHy. Mayuasare npakce tymauersa W npumjeHe npasa
CTHpUBa HOBE MpPOCTOPE npasa, NPaBHOT MWBOTA, NPaBHE CTBApPHOCTY,
ILITO Tpedba pa Byae npesMer uHTEpecoBarba MApPHCUCTUUKE nNpapie
MUCAN,
Caobodanw M. BJAI'OJEBHR

RELATIONS AND CONNECTIONS OF REALIZATION AND
CREATION OF LAW

— Summarv —

The realization of law, ie. its interpretation and application, as part
of the law process in its real function, surpasses the framework of its
“pure application”, and thus it has in them also the clements of creation of
legislature. In other words, in the creation of law, it is nol the guestion
only of reproduction, reconstruction, description of the already said and
given in the legislature, but also there are in them the elements of creation,
i.e.,, of production, construction, prescription. As evidence for it some parti-
cular examples from law practice from the creation of law arc stated.

The interpretation and application of law ie. its realization has a
function on the one hand to interprete the language imprecise expressions
and indefinite noticns irom the point of view of the social practice, and on
the other hand to exceed the objective existing anathomy of relations of
the social law. Law is abstract, hypothetic, simplyfied and siatic, while the
society is concrete, factual, complex and dynamic. That is why law should
adapt to the changes in society and circumstances in it, to its needs. All
that gives a creative feature to the realisation of law, ie. to its interpreta-
tion and application, so that they don’t have only pure and simple casuistic
meaning.
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MPAKTUHHO-OOTMATUMKEA JYPUCHPYLEHUMIA JEPHMHTA

Y Hawoj npaeHoj HeeumesHocTw Jepudr (Rudolf von Thering,
1818—1892) je npecohen Hpajem npcwnor Bexa, Tako pehun oamax
noliTo cy rerosa fena yrnepana ceernocTt pava [oHo o Gopbu 3a
npaso, objarmeHo 1872, npeeeneHo je Ha CprnicHu jeaun 1874; oHO O
Wby y npasy, objasmeno 1877 (I 7. w 1833 (Il 7.}, npeseneHo je Ha
kucTH jeaun 1894 (I cs.) m 1895 (Il ¢s.)], wto ce — 10 Tpeba nocebHo
uctahm — norazyje Hao nocebHa amypHCCT Y OAHOCY Ha AaHallkbe
cTakbe, y KOjemM je, mopamo npusHatu, fipesoaunawteo cnaba Tauua
Hawe npaeHe Hayke, W jow jenan napajoxc: waxko npesoljeH, tberoso
CTEa2panauiTBo ocTaje y Hac HeloBO/bLHO ocoeTimeHo. lNopes sanamarsa
0O OBOM WK OHOM TNNUTErLY JEPUHTOBOr Yuerba, M3HETUX Y MojeauHum
viubBernununma, sacaywyjy ga Byay noumMeHue nNOMEHYTW OBWM ayTopu:
E. CnexropcHn, Ha CNOBEHAYROM jesduny, noceehyje nawry JepuHry
y 0BuMy HOj1 je npuMepedH no3HaToM rEeroBsom ABOTOMHOM gAeny o
ucropuju couujante dunosodcduje (E. Spektorskij: Zgodovina soci-
jizlne filozoeflije. Zvezek 1I. Devetnaisto stoletje in zacCetek dvajse-
tega. Izdala Slovenska matica v Ljubljani, MCMXXXIII, ctp. 118—
120). b. Mepuk y KHU3W O CTPYHTYp! npasa, Hoja, vako npeasuhexa
Heo yubBeHur Teopuje npasa, bea cymMite NpeBasunas’u OHBKPE jeaHor
osasBor yybenuna, ¢ NpasoM cauHa JepuHra Hao oLNVYHOI NOo3HaBaoua
WHPOKNX noapy4ja npasBa, TEMNEPaMEHTHOr U OWTPOr nucua, GAAUYHOr
CTUAMCTY, KOjU j& MIBPLUMO CHamaH yTuuaj Ha passuTan MpaBHe HayHe
csor aoba M HacHMjux renepauuja, uctudyhn ne camo gobpe, Hero u
phase ctpane iberosor yuewsa (bepucras [lMepuh: CrpyrTypa npasa,
3arpe6 1964, crp. 208—218). J. Honaroeuh, waHo, Havo uU3rnesa,
nayhn 32 MCTUM CTPaHUM MUCUMMa HA Hoje ce, nNpu objailterby JepuH-
ropor ydewa, suwe nyta nosuBa (KHeuenjan w pp.), je osse epesad
nomeHa 3ato wrto yTBphyie ApywTBEHO-CHOHOMCHY YCNOB/LEHOCT CBOT
yuyera — JEPUHI CE& HapaKkTepulie 120 TSopeTuuap ApxaBe W npaea
uMmnepujanuama. 3anwmyuyje ce, uamehy ocrtanor, Aa je OBaj npasHW
Teopetuuap ogbaumeao unaeohewe npapHUX nNponuca v ycraHosa W3
ancTpakuMja ¥ HacTojao Aa npoyuyaparbe npasa MNOBeMEe € peaiHnMm
CBEeTOM, MaHO He CXBaTMBWW Aa je npapo cppas HnacHux cykoba
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[Prof. dr Juraj Kelakovi¢: Histonija modernih politickih teorija
(od 1848. do danas). II knjiga, Cakovec 1972, ctp. 220—223].

Mo Hawem MUlI/bEHY, aK0O NpaBHa HayHa y CBOjO] AEnaTtHOCTM
TEMW OCTBaApuBaky TPUjY UMLEBA, OfL KOjUX jeaaH NeHu y npolwnocTy,
Apyry — y cajawmwoctu, tpehun — y byayhHoctu (ucnywasary npsor
CNYHiM MCTOpMWja npaBa, UCNywasBaky APYror — jgormatuka npasa,
mcnyraparwy Tpeher — nonutusa npaga), JepuHr je cBojuM 0BMMHUM
onycom, 6e3 cymme, AONPUHEO pPas3BUTHY CBaKe 04 HHbUX, YUYMHMBLUW
MCTOBPEMEHO W jefaH — BeOoMa BamaH — HOpaH Ha NyTy Ha MapHKcuc-
TUUKOM CxBaTatby npaea, Tepaehu pa je npaso npoussos Hopbe mwya-
CHUX MHTEpeca, fa OHO HWje Nopenar HOoju ce pa3Buja cam ofp cebe,
HEero pga je TBOpeBMHa Jbyan, Hoju ce bope 3a 3aWITUTY CBOjUX con-
CTBEHUX MHTepeca U Ci.

TexcT HOju, nocne OBOr YBOAA, CASAW, NUCAH [eAHUM APYrum
nceoaom,” MMa 3a uwnb ga, byayhu pa je y Hmemy, y3 uM3BecHa u3-
HujascupaHa u aetamsHo obpaheHa nuTtama, gata W onwTa (hU3noHO-
MMuja nNpakTUUKO-AOrMatuuse jypucnpyaenuwje Jepuura, Gap noHewne
MONYHW NpasHuHY — HagaMo Ce MOMEHTalHYy — AOHK ce Yy Hawoj npas-
HO] KHSMMKEBHOCTW HE nojaBu modorpadmja o Aeny oBOr yyeHor npas-
HitHa, pomanucTte, na u dunosoda, Hoju je npe Buo noa yrTuuajem
Xerena, Wonexxayepa, Tpenanenbypra, HEro WwTo je Mmao camMoCTanHo
narpahen dunosodchn nornen Ha ceBeT, U HOjU Je, ca CBOje cTpaHe,
HPUKMO NYT pasHMM COUMOJIOWHKMM NpaBuMMa Y MpPaBHO] Hayuwm.

JepuHr je DMO HajoaAny4YHM]M HpUTUYAP WMCTOPUJCHE LWHONE npasa,
Makc ce BacnuTaBao Y HEeHOM Ayxy U DWo NPOMET UCTOPUCKUM No-
rneiomMm Ha cBeT.

Na 6wu ce npaBuWnHO cxBaTuaW W, WTO je jowl BamHWje, NpasuiHO
oueHuan JepuHrosm nNOrNeAM Ha 3aHOHOM2DPHUW pasBWUTaK nNpasa W 3a-
HOrOAABHO cTBapanawTeo Tpeba y3etu y ob3up cCBe HEroBe BamMHW|eE

pajoBe, ako He W LUeNorynHo creapanawreo. Op BamHWUX — TO CY:
0 pyxy pumchor npaBa — Geist des romischen Rechts auf den
verschiedenen Stufen seciner Entwicklung, 1852—1865, o 3apaTny
cagpemeHe jypucnpyaeHumje — Unsere Aufgabe, 1857, o Gopbu 3a
npaso — Kampl um's Recht, 1872, o uumy y npaBy — Zweck im
Recht, | 1. — 1877, Il 7. — 1883. be3 npsa gBa Hemoryhe je uhwu

Jepuury y noxopne. rHecTtoim paTr MCTOPMJCHO] WHKOAW npaea JepuHr
je objaBuo ynpaso y Geist-u; uctopemeHo, Geist je U TeneonoluHa
Teopuwja npaea, Koja ce O0BOj HyaAW y 3ameHy, 0e3 obGanpa wro je

* Peu je o nocebuom naparpadpy (8§ 6. IIpakTHuKO-AOrMATHYRA jYpPUCIIDY-
Jennmija JepmHra) ¥ Hawmewm JoKTopcerom pany: Jeon IlerpamiiurRy O moryh-
HOCTH CTBapaiba HAYKC IIpaBHe (3aK0HOIABHE) DOJMTHMEE Ha OCHOBM HCEKYCTBE-
HO-TICHMXOJIQLIKOT M3IyuaiBarka Opaea, Opamedom 13. maja 1980, na IlpasHOM
dagynrery y Beorpaay. ¥ Tmasu | nom. paga uenuTHeanu CMO 3aKOHOMEDAM
razcurak npaste M IAKoH0JAAN0 CTRAPAAGILTE0 TIpEeMa paHMiMM IIKoJIaMa ¥
Teopujama, nmogpasyMmeriyvhu nom ™M M3pasmMa nokymaje oapebupama u cnos-
Haje cywrmHe oDjeKTHMBHMX, HE3IABMCHHMX 07 3aK0HOJABHE CAaMOBOILE, MOME-
HaTa Yy lUponecy cCcTeapamka [Npaea M HeENoCpegHe MJM I[ocpenHe 3akbyydKe o
dafagmma ¥ QYHKLMjaMa 38K0HOJNABHE IeJIAaTHOCTH, O cdep M rpaHMIaMa
ILEHOr YyTizaja. Pasyme ce ga je 1o Gmao Moryvhe yumMHMTM caMo Ha OCHOBM
CKlgupane onmre (pU3MoHOMME HMCNIMTHMBAHMX ILUKoJa., — M3 Tekcra Has.
naparpacha M30CTaAaBMJIM CMO CaMO OHO IUTO Ce caja MNoKa3alo CYSBMIIHNMM, M Ha
Kpajy npuiuonaln ped-Jee o 3Hadajy JepuHrose MNPaBHE MMCIH.

164



M3noweHa QparMeHTapHo y u4Yetupu TomMa,! U HacHuje Yy HEeroBom
orpaHky — Zweck-u, Hapounto npsoM TOMY,* KOju NpejcTasmba HyNAMU-
HAUMOHY Taury JepuHroBa cTBapanalwTsa, Aake passujanHa.® HKpataw
JepuHroe papg o0 3ajaTHy caBpemeHe jypucnpyaevuuje (obyxsarta oHO
YeTpAeceTan CTpaHuua TeKkcTa) je, y CTBapu, YjaHak NPOrpamcHor Ha-
pakTepa y 4aconucy, OCHOBaHOM 3a WWPEbe HOBUX — |EPUHTOBCHMX
naeja,’ Koju ce mopa y3etM y ob63up Kap ce roBopwu 0 NpasHOM CTBa-
panawTey, jep objawrbaea wTa je TO BUWE arperatHo cTarke npasa,
NPOAYHTUBHA, BuUlLa jypucnpypeHuuja.’

JepuHr nuwe BeomMa HafaxHyTO, CBOJEBPCHMM CTWIOM, HUBOMMUC-
HUM M OYXOBUTUM, NyHUM cTunckux cmrypa, mehly Hojuma cy pocra
4YecTW napapoKC, WPOHWja, capkasam, aHTUTe3a (KOHMTPacT), nepcoHu-
dmHaumnja, — ceBe y UWbY Ja OHOME LITO TBPAW A4 HECYMHUB CMUCao
M CCTaBWU LUTO jauu yTUcal, na oTepuje nybriby nctuHy.® Momaa je Gaw

I Yomureny oueny Geist-a maje Fx: I ToMm, ¥ Kojem ce pasmartpajy mno-
mazHe IlocTaBKe M CacTaBHM eJNeMeHTH pPHMCROr [Ipasa, OJJTMKyie ce Buue
BHUCTIpeHOIWIhy ¥ M3narawky, HO AyDMHOM MMCAHM, ZOK ce v apyrma (IT 1 u 2,
IIT 1), y xojuma ce pasmaTrpa ITOCeOHO jYCCTPMUTYM, KOj€ je NMpeTxommiao npe-
TOPCKOM IIpaBy, PHMMCKM cHcrTem cJoboje, npasida TeXHHMEKa M GODMAaI3an,
pPHUMCKI Tpouec, JepuMHroBa Mucad He MoOKe nojpaxsaesatu (Bimy. Exkx Bupm-
medxy n Mepuur. CpasHuwrenkuHas xapakTtepmeruxa, C. — Ilerepbypr 1900,
cTp. 12).

¢ JNa je Zweck orpanaxk Geist-a, tepam 1 cam Jepuur Ha NOYeTKY CROT
npenrcosopa npsoMm tomy Zwecgk-a.

3 IIpagRTHYKO-AOTMaTH4MKA jypucnpyaeHipja JepuHra Ha3uoa ce joimr i
Teopuja uHTEpeca, PeaaucTuu¥a MNPasHa wKo.aa, a Ha ocHesy noapobHijer
Npoyddareaiba JePUMHIOBOI CTBAPANAUITEA, M Yy OCIOHILY Ha JOCTVIIHY HAM KHM-
JKCBHOCTM O OBOM, MOXEe Ce KApPakKTepMCcaTH M KA0 COLUMOJNOINKA, PALMOHAJIHO-
=¥THaMTapHa, COUM]AJHO!JAPBMHMCTHMYKA Teopiiia mpapa; ¥ HexXnx KpuTudapa
OHa Ce HasMBAa WKOJAA MCXAHMUKCOr CTBapara npasa, kKao v H. Yumosa (Bmao.
H. Tuzxkop: Merounmk u chopmber npaea, 1, Bapmasa 1878, cTp. 185 u cn.).

1 Jahrbiicher fiir die Dogmatik des heutigen rémischen und deutschen
Privatrechts, 1857.

Y 31 ToMy OBOT JEPMHIOBCKOI HacONMCA IUTAMIIAHM Cy HC CaMo pPajioBH
Jepunra, Hero M JAPYrMX Hay4dHMKa, HapodnTo Bepa, OAYXOTBOPEH!M MCTOM
MHMIUBY M IIparehn meTH UL, KOjJM CYy, YIJaBHOM, HM3pameHM Vv JepuHTroBOM

NperpaMcKoM 4jdaHKy. — Kaxko mncrmue Ex, JepuHr je 3ay3umMac [edTPasiHo
MeCcTo ¥ oBOM vacommcy, Be3 ( 3oupa Ha Melmamke pejakropd, — oa mera je

CBE ITONAa3Ma0 M OKO H:era ce cue Bpreno (emza. Exx: Ibid., erp. 11).

5 JIHTepecaHTHO je HalOMeHyTM [a uMma [IPMKa3d u ouesda JepuHroBor
CTRApanamTsa 0e3 y3uMMamka ¥y 003Mp OBMX OBajy HEroBMX pagopa (v ivrocmo-
BEHCKO] 1IpAaBHO] KILMMEBHOCTH, Yy KO0jO] Cy HanMcH 0 OBOM HpaBly yV HayLM
O mpaBy pPeTKM M, aKo Ce aajy, AOCTa YOoIluTeHu, To je cayuaj c npodp. Ilepu-
hem, xoju, Maxko Oe3 ILMX. MIAK jAaje Yorco NMRUEKa3 M olemny, — Buja. Peric:
Struktura prava, Zagreb 1964, crp. 208 11 cu).

Haspemenum pagoemma npigajemo meri 23xHagaj wao n Kampf-u i Zweck-,
aKo He m npetremHmjn, oyayhi pga oy nocsearsn apa IIperRenena ia Hal jesMx
Te, 3for Tora m mmosHaTtHja.

5 . Aszaperwd, nmumiyhit o JepuHry, pcTHde Ha jeaHOM MECTY A3 HLEroso
CTEAPANALUTBO KapaKTepuine IolyJIapHoCT wM3dararka TIpK Oancraso] pedam-—
ToCTH, Corarcreo haHTazuje JACHOCT INIpPenCcTaBe 11 CHAra M3pasa, npn jacHoM
HUjaHCcuMpalky HOBMHE [IOTIead KojM ce MeKasyiy, YBepeHoCT v TMDARMIHOCST, a
Ha npyrom ra ynopebyje ¢ IlpyzoHom — no mohHO] AMjaderTHIM, HeodeKMBR-
HMM mapafckKcnmMa, HeobHMUHO npedunheHoM je3nKy, CHA3M M3pasa, Heo4YeKii-
BaHO] HOBMHM Y IOCTasB/bamy mmMTama (Bug. J. AsapeBuy: Pyvaoand dox
HMepunr, KypHal TPamIaHCKaro  yroJosHaro Mnpagsa, Aegadps 1882, crp.
102  121).

MmnuxajjoBcKy J€ HCTULAO aa je Jepuur, camo bBaaropmapehu cBoM uM3BaH-
penHoM TAaJEHTy, CBOJO] biamcTaBo] (hopMit n3narama, CBojoj CTRACHOCTH, MO-
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opakaB JEpPUHros CTun, Be3aH 3a HeroB TeMnepamMeHT, yTuuao Ha
Bp30 WMPEHE HEroBUX nieja y OHO noba n RracHuje.’

Mornean JepuHra Ha 3aKOHOMEPHW pPa3BUTaK MpaBa W 3aHOHO-
LaBHO CTBapanawTBo Hajase ce Ha pasHWM MEeCTWMa HEroslx pajaosa
y BMAY MOjEAMHWX CTaBoBa, WCHa3aHWx MO pasHUM noeoauMa W noHe-
Hap HecarnacHux meRy cobom.®

Moche HewTo wWuper npoy4yasatba JEpMHroBGr CcTBapanaisa ma3-
nBOjuAM CMO — Ma HOJURO TO naasajarbe OMNO TEWHO — HEHRONWKO
nMTarba Mo OBOM peaocnefy: HeoAPHUBOCT WAEJE OpraHcHor pa3euTia
npaBa NOCTENEHUM, HenpyMerHuM Npouecom npupojHOr pacra, sana-
Tak caspemeHe jypucnpypeHuuje, OAHOC npema NOUPOAHOC-NPaBLo]
wronu, yriuaj (couunjanHor) aapBuHusmMa Ha y4yere O OopGu 32 npaBo
u lizjnokos npoGnem, uwm Hao TBOpaly YUTaBOr Mpaea, OAHCOCHO MPaBO
Hao npousBog ceecue bopbe y MMe M3EBECHWX yu/besa W HENnocperHa
NPUCYTHOCT enemMeHaTa nonuTuke npasa y JepurHroBoM yueiby.

JepuHr ucTuude Aa je WUCTOpMjcHa LWHKOoNa Npasa TewHko rpewnna
y CBOjOj npeTnoctasuM Aa npaso Hu4e W Aa ce pa3Buja NOCTENeHuMm,
HeNpUMETHUM nNpouecom nNPUPOAHOTr pacTa. CeBn Hapogfwn Ccy nNpWiw
Teman nyT cTBaparba npasa jAenatHowhy nojearHux NUYHOCTW, camo
WTO Cy ce oBa cTapa BpemeHa sabopasuna; 3HOj U HPB YyoBeuju, npo-
AMBEHM 3a CcTBapare npasa, NokpuBeHu cy senom sabopasa v obasu-
jeHi Mariom HaANpUPOAHOr nopekna. Anu y MCTOpPWjW PUMCHOr npaca
33 Hac ce cadysania ciauea WCTUHCHOr nopexna npasa. Crtas pa je
nenatHocT nojeanHux nuunoctn (die personliche Thatkralt) wasop
npaga a3byHa je y uCTOpujn pumcror npasa. [lpee 3ayeTHe npaBHOT
oceharba onaiamo Yy CBECTWM CBOT Npaea, OCHOBaHoOr Ha YTPOLWHKY corn-
CTEEHE cHare: OHO WTo je yosek A00MO 3HOJEM W HpPBRLY, OH Henu
na 3aapin sa cebe. Mauem je CTBOpPeHO PMMCKO MpaBo M HOMbE jo
iberos cumBon. lpaso ce cTBapa W3 [AEeNatHOCTW, W3 Bopbe (Dic
Thatkraft, die Gewalt also ist die Mutter des Rechts). Csarko npaso
Mcnpsa npojia3n cTtafunjym passuTha, rAe je OHo npocto camonomolh,
aceeTta. MNouubyhu o oHWX BpemeHa KHaaa cy ce cuia 1 npaso ne-
Hnanany, raga je npaso Buno camonomoh, camcopbpaHa; nponazehn
KPO2 Eenoxy Raaa Cy JbyluM pacnpaBn CONCTBEHWUM CcHarama, ycnen
HECUIYPHOCTH Hb@HOr MCX0Aa, NOUENW Aa NpeTnocTas/bajy A00pOBO/HLHO
NOTUYMHABAHE peLleHy MOCPEeAHMKA — JA0Nasumo Ha Hpajy A0 Huuatba

rag na gedpumTMBHO NOTKONA KpPEeauT OPToJoKCHEe HMCTOPHMICKEe ILIZOJge IIPaBa
(epa. M. B. Muxaitmopcxatii: O4epru thunocodmt npasa. Tom I, Tomex 1314,
CTR. 231

7 ¥V noxeBanaMa Jepuury Gmne je m nperepuBama. — Ek caonuirasa Ad
je noxTopckom jyOomnejy Jepuura, 6. asrycTa 1892. rogmue, IPMCYCTBOBED M
pyekit KHez Doxumux, xojem je. yroremo c LlepkenoMm, mocselicH TpBM TOM
Zweck-a. ¥V 3apasuum y wact Jepuara Toamipdn je pexao na je, oyryivhi osa-
Mo no LIpHOM MOPY, BMJAEO CYHIE Koje je m3jgasmiao i3a Kasxackux ropa, M

Tajza My je notTaNo JAacHo, Aa ,JepMHIr" Huje HMINTA ARYTO A0 TCEeYNncIIiM, a
MCTHHCKO H.6TORO JMe — IIpomerej: ol je npem 03apno cepernomthy jypHenpy-
ACHILM]Y ¥ 28 TO 3acIyiEMo IPHU3Ilamke 4MTaBor gyopeuancrsa! (suy. Exk: Ibid.,
cTp. 21).

8 A, A. Kpoaug ncernue ga JepuHr y csBojoj ayroj HAYHIIO] M JITepapHo]
aenaTHoCTIT Hije jexHoMm BuUTHO MEmao CRoja raesMuItTa. (Bij. A, A. Kpomak:
Jineu zaxoiiopaTenbilaro TBCDYWECTBAa M 3aKOHOMEepPHAaro pasBmTia mptiBa B HO-
peffmreil opucnpyacamn, C. — Ilerepbypr 1913) crp. 31, benemika), 1T9, “IMIH
HaM ce, HHUje TAuHO: IIpe Ce MOYKe rOBODMTIT O IBHMXO0BO] eBOJIVLII)IL
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cyaoBa. Ann csypa npobuja jeagHa v wucTa wupeja — pAa je nm4Ha
AEnaTHOCT TBOpPUTE/bCHAa M 3aWTuUTHUUA npaBa. YocTtaniom o0Ba WHAU-
BuayanHa cuna Huje rona dusuysa cuna; npasHum oceharbem oHa
ce y3AMMEe Ha CTeneH MopanHe cuie, Hoja Caywu uaeju npasa.’

MeTuuyhu waejy npenotsopHor ydewha voBena vy 0Bpazosatsby
npaga, JepuHr MOEeTCHOj MpeAcTasM 0O 31aTHOM BEHY CYNpoTcTas/mba
Npo3aucTUURyY WCTUHY uctopuje. OHO WTO HaM M3rNela Aa NpoucTuue
3 Npupoje npasa BpPA0 Mano nNpeactas/bd NpBobuTHO A0Gpo Yoseujer
poga. CBOjuM NpPavTU4HUM 3Ha4vajeM OHOD JAYryje He CHasu npaeHoOr
y6ehewa n He WAeju NpaBefHOCTU; OHO je MPCAYHT 40BEe4je aenar-
HOCTW, KOjy CTaB/bajy Yy MOHpeT mMartepujanHu OCHOBW, MMBOTHA He-
ONXOAHOCT W MNPUTUCAK OHKHOAHOCTM KW HOja CE PYHOBOAM MOTHMBMMA
CBPCUCXOAHOCTK.'"

JepuHroeo yudere je peatuuja Ha UCTOPWMJCRY WHOAY NpasBa C Hhe-
HUM MO3WMBOM Ha CTPOro npuapiHaeBarbe NO3WTUBHOrN nNpasa v Waea-
nu3aumjom osor npasa. OCHOBHM CTaB, HOJM CYNpoTCcTaB/baM OBOM
yyery, — TOBOpWO je JepuHr, — cactoju ce y chegehem: ncropwuja
npasa je nouena renesHum nepuoaom, Tewkom Bopbom u pasom
yoBeuyjer pasyma; Hamepa, pedaelcuja, CBECT W padyH Aenosann cy
Befl Npu HULawy nNpasa; npasHa BewTWHa rocrojana je Beh ¥ HbEeroBoj
Konesuum. VMcTto TaKO Hao WTO HaM cana MojMoBM He nagajy camu
oa cebe, Hero ce aobujajy nytem Hanopa W HAnpesamwa, Tako je,
a He ApyHumje, Buno M y OHY MUCTOpWMjCcRY ernoxy, kaaa cy ce obpa-
30BanM OCHOBHM MNpPasHWX NOJMOBW; W MULLILEH:€, Ha0o A2 Hapoau vy
CBOM [AETUHCTBY HUCY umanu notpeby Yy npoHanaiserky W uapagu
nojMoBa cBojuHe, oDaBe3e u T. CHi., HEro cy WX Haway Ben rotoee,
HMje OBO/be op NpeTnocTaBke, Aa Cy OHW A0DWAnM W3 pyry npupoae
cBOoje pomoBe, nayrose uth. Hako cy paau nocaejHux, OHW DUau
AYHHW Oa mMucne, paje .1 YMHE nNoRryuwlaje ToHom crtonehd, ucto n jow
y Befiem cTteneHy je 6uno »n c npsuma. lMpoiwao je ayr nenuos npoba
n Tpamerba, Honebawa u HeoapeheHocTW, nNpe Hero WTo cy MNpasBHA
nojmoBu Aobuanm oHe cameTe W uspcTe copme, Hoje ony umajy npu
NPBOM HUXOBOM MoOjaB/bUBarky Y WUCTOPUjK.'!

McTopujcia wrona npac je vucTakna wiejy OpraHCHoOr passuTHa
npasa, Hao NpPOM3BOAA CYLWITWHE Hauwmje M wweHe uctopunje. Heoppwn-
BOCT oBe uaeje wapa3no je Jepunr jow y Gaist-u. Nonasva tauka we-
roeux pacnyhueara o oBome Guo je dhaut peuenuuje, Hoju je HMHWO
KaMeH crnoTuuarka 3a Teopujy HaumoHanHor nopewna npasa. [lo Je-
PUHIOBY MULU/bEHY, PUMCKO NPasBo, HOJj& C2 YHOPEHWNO Y HKWBOT HOBUX
Hapoha, Hema HUHakBe Be3de ca npowinowhy oBuUX Hapoaa, HUXOBOM
HajyHYTpawwbnjoM CYWTUHOM W WCcTopujom: oHo je aohuH, Roju 3a
cebe Hema HMRaAKBOr OCHOBAa, 4Ynje yaamere HUHKO, Ychesa Tora, He
B Buo pyman pa wenm pesHocHuje Hero CasukbM W MCTOPUCHA
wKona. Anum, oHm cy ra Daw v y3enu non CcBOjy 3aWTUTY, Hada je,

? Bua. lhering: Geist... I (nrarsepeno npema B. &@. 3aneckitii: Brnacts M
Opapo. Punocodhun obbexTusHaro npasa, Kaszans 1897, crp. 87—88).
10 Bux. Ihering: Geist... I, erp. 235 (masemeno npema II. Honropopaies:

Meropuyeckas HIKoJa IOPHCTOB, €8 NpoMexoskaemme ¥ cyvabba, Mocksa 1896,
cTp. 140 11 A. A Kpomuk: Ibid., crp. 32).

11 Buy. lhering: Geist... I1I, erp. 2—3 (unaeBezgenc npema [I. Hopropoi-
nes: Ibid., crp. 143—144).

167



C Tauke raeauuita HauunoHanHocTu, noTpebHo Buno, sa oHO Ha Hpajy
Oyne wusrHadHo. YyaHa wponuja HayuHe cyabuHe ... [lOK ucTOpujckm
npasay, ucTmye ujejy HauMmoHaNHOCTW MnpasBa, Hao UCH/bYYUBO NPaBUAHY
M pykosoaehy, NPOTUBYPEYHOCT, Yy HOjO]j CE€ Hanasu I1HeroBo y4yewe
C ycBajarkbEM pUMCHOr npaea, octaie BEUYMTO HepaspeweHa — HKpo3
Bparta HauMoHanHOCTW PUMCHO MpaBo HUKaga Hefie yhu y Hawy Hay-
Ry ... lMo3ajMmmBae YMHWM HEONXOAHY MOjaBy, Kao W pa3BWTaR Ccon-
CTBEHMX Hauena. Y CBOM HUBOTY HapoAW He OCTajy M30M0BaHW jeAaH
npema ApPYrom, Hero ce Hanade y CcTanHoOM y3ajamHOoMm AejcTsy, lie-
npujaTte/bCHOM W MUPHOM, Koje oDyxBata CBe CTpaHe 4YoBeujer nocro-
jérba. 3a AYXOBHW HMBOT MMa CHary MCTM 3aKOH Hao U 3a OU3UUKK:
OTEOPUMO 0uu, U BuaehemMo pa je WUBOT nosajmmuBarbe CnNoka U yHy-
Tpawe NpucsBajarbe; yceBajarbe W acMMMAaumja cy JBe OCHOBHE (hyHH-
Luje, Ha Ymjem nocrojakby M paBHOTeHiM ce ocHuea buhe u 3apasme
CBEHOT MUBOr opraHuama. Cnpeuntu nozajm/buBarbe CNOSba M OCYAUTH
OpreHM3am Ha pasBUTak ,M3HyTpa' , 3HaA4YM YMPTBUTW ra, — GCAWuaH
passuTal 3anountbe camo y newa. Y cinaay ¢ TuMm, U ofBajarke Hapoaa
je CMPTHM Tpex, jep je HajBulM 3aKOH HCTOPUje OonwTeHe. Mpousar
Hapojaa, Ka0 W MOjeAWHOr nMla, 3aCHMBA CEe Ha HENpeKUAHOM no-
3ajM/bMBarby cnosba. Jeauk, ymeTHoct, obuuaju, uutaBa HYnTypa Ha-
poga, Hpahe reroBa MHAUBUAYANHOCT, WAU HALWMOHANHOCT, npeacras-
/eajy npou3son MHOrobpojHux penoBarsa WM Nos3ajM/buBaba W3 CHOJbL-
Her ceerta. 3awTo Aa npaeo Oyhe wu3y3eTo OA OBOr OnwWTer T3B. Hyn-
TypHOr 2aHoHa? Y oBOj oGnactu nutarbe © nosajmbuBary Tpeba pe-
aBaTk Hao y ApyrMMa: He cHaroMm HauuoHanHux pasnora, Beh Ha
OCHOBY CcBpCcuCxoAHOCTUM M notpebe. Huro Hehe nozajmmusaty w3
AabuHe oHOo, W7o je aobpo y Hera camor:; anu BecMUCNeHOo je oa-
PUILETH Ce HWHWHA 3aTo WTO OH HWUje pactao y Hac. [NpuMmeHa Haze-
NEHOT 3aHOoHa y obnactu npasa oAHOCKU Ce M Ha CTapo BpeMme, anu je
CTE2PHO MECTO HEroBOr MCrno/baBatba HOBW CBET, 4Mja je no3uMHHAa
MAEGJa YHWBE3anHOCTW, Hao WITO je NO3MHHA cTapor — wuiaeja Hauuo-
HanHoOCTU. Y NOpoAMUM HApoAd Hawao ce jefadH UCTUHCKM Jod Huxot
ApHLMNa HauMOHaNHOCTKM, HOjM je NOKylWao pa NpoBede OBY YYAHY
“Aejy — TO je HapoA HKuHecku. Ha UCTOHY M y cTapo Bpeme pasBMTaH
rede, y camoj cTBapu, n y HajbutHujem oHaro Hao yuum Caeursu. Yan
je u jus gentium PummaHa na3pacno Ha pMMCKROj OCHOBW. Y HOBO BEpe-
Me yHusepsanuaam je npeosnafijyjyha upra passutha.’®

2 Bugn. lherng: Geist... I, etp. 3 u ca. IIpm yrephuBamy cMmucia HABe-
MEeHMX TBPiHLM JepHHra CAVIKUAM CMO Ce€ OBUM JBaMa m3popmuma — H. Ymmkon:
Ibid., erp. 178—179 u TI. Hosropoaues: Ibid., cTp. 148—149. ymopebyivhu u
come mpesoge Geist-a na pycku je3sux ose aBojuue ayropa, panm TayHor yTEp-
huraina OHOCHMX MMCITH.

On Jepuurone mucam o OJaaroTeopauM edeKTHMA No3aiMbIBaAILA [10Ja-
3110 je i Muxajaopcky Kapg je TBpAMO aa oS1dajHO npaso, Onaromapehn ceom
HALMOHAJHOM M MECHOM KapakKTepy, MOXKEe na TIpeACTaABJea OMacHOCT 34 KVi-
T¥YPHM PadBuTaK Hapojaa, onacHOCT ¥ BMAY KMHECKOr 3mma (Bua M. B, M-
xoinoeexmit: Ibid., crp. 283—284).

Tymauehn Geist Jepuura. 1ago Beoma cakerto, o. TapausBCKIM MCTHUE
14 Je PHMMCKO NPaB0 NoCTano BeIMKO YIpaBo 360r TOTra IrTo je 1 camo peomi-
fpano OpasHe eNeMeHTe CHMX Hapoja ¢ Xojmma oy Pumisanu MO vy mesu,
H, pu ToM, aoxaje: , PuMCKO je ius gentium Gmumo omaj pe3epBoap, rje cy ce
CEYyTEAMIN PELMIIMPaH] ¢TPaHM IPaBHM eJeMeHTH, KOji C¥ 3aTuM Yaasuian ¥
OUIITH CHCTEM DPHMMCKOT rpabadHcror npasa. IMTon ayxoMm opasa Jepusr je pazsy-
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Hao wTo je JepuHr BepHo M TaKo NNacTUYHO NOKa3ao, peuenuuja
PYXMCKOr mpaBa Ce& MOMEe pa3yMeTW camMoO aHo ce YNOpPeno C MpuHLK-
nOM HauWOHaNHOCTU TMOCTaBM NpPUHUUN YyHUBEp3anHocTu. Mehytum,
Tpeba pehu pa je m CaBurb roBOpuUO Aa HOBU HAPOAM HUCY Buaw
OCNCHEHU Y OHOj MEpW, HaAo CcTapu, Ha 3aTBOPeHYy HauuoHanHocT. Ha
OBaj Ha4YMH Ccy OAHOCHW TMPUrOBOPWM JepuHra, yUurb€HU WCTOPMjCKO]
WKONW npaga, YHEHKOAWKo ocnabmeHn.” C appyre cTpaHe, y npBoM
napeakby (He u y octanuma) Geist-a JepuHr je naatvo paHak cTapum
Tpaauuunjama, Tepaehn na je nasop cuna Koje nowpehy npaso, MHAK-
EMAYNAaHOCT Hapoja HKOja npeacras/ba CPUE NpPaBHOr opraHuama —
Der Sitz dieser Krifte ist die Individualitat des Volks, sie ist
sewissermaszen das Herz des Rechtsorganismus.!

Y Kampf-u JepuHr HpuTUHyje cTaB WMCTOPUJCHE LLUKOAE npaBa o
NOCTaAHRKY npasa: no wwO0j ce npaBo CTBapa WCTO TaHO HENPUMETHO ©
bes3bonHo Kao M je3mH; OHO He 3axTeBa Hanop, bopby, uyark HU no-
Kyliaj; osBae penyje TuUXa cuna MCTUHe, Hoja, Ge3 noTpeca, nocTe:
neHo, ann BepHo Hpuu cebw nyTt, cuna yb6ehera, Koja oBnagasa by
AMMa U U3pamaBa ce Yy HUX0OBUM NMOCTynuUMMa — HOBO NMpaBHO MpaBuiio
TaHO Nlako CcTyna y HMWBOT Kao w npasuno jeaura. Mo osom Hazopy,
NPaBuNo cTapor PUMCHOr npasa Aa NoBepunal, MOME WHCONBEHTHO!
LYHHWUKa NpoAaTu y PONCTBO, WAW A3 CONCTBEHWK MOME CBOjy CTBap
3axTeBaTuW OJ CBaKora y Hora je Hahe, nocano je ucTo Tako Kao
npaBuNo ga cum ynpasBma abnatueom.’®

Ha wctom mecty JepuHr roeopu na ;& YHUMBEP3WUTET OCTaBWMO C&
npeacrtaeaMa O OpPraHCHOM NOCTaHHY MNpaega, U Aa ce nociae Tora jou
AYyro Hanaswo nog HWUXOBUM yTuuajem. llocnymuelsn ce wma wncropwmj-
CHE WIKONEe npaBa NpPey3eTUM U3Pa3oM OPraHcKM pa3BUTaK W3HYTPa,
OH TBPAW Ja OBaj pa3BUTaK y 3HAYEHy HECBECHOr U HEeHaMepHor, uma,
CNWYHO je3uHy, U npaso. Ha oBaj Ha4uH HWYy npaBHa npasuna wua
jenHoobpa3HOr ¥ caMOCTanHoOr 3ak/by4yMBarba NMpaBHUX NOCNOBaA Y NPG-
MeTy, Hao M ancTpakuuje, 3aH/byuyuu W npasuna, Hoje Hayka WU3Boau

Meo He HapomgHM OVX, HE HMCEKOHCKM HM3BOP OpaBa, Koin 61 ce npeMa MCcTopij-
CKNj LIIKOMM MOPao HAJA3IMTH CaM0 ¥V HENPOMEHJEMBO] HAPOAHO] NPasHoj
CREeCTH, Hero CcBe YEYNHEe CoHUIe. Koje cy HM3azuMBane jeIMHCeTBO M oaBajarke
ierHor mpaBHOr opraHuama'l (P. Tapanoscku: EHumMEIoneamja npasa, Beorpan
1623, erp. 311). — Exk mmme jga je muik xKoju je Jepuur cebn mnocrasuo ¥y
Geist-u, 6mo ga A4 TIpaBMIHY OLEHY PHUMCKOT npasa M OMNoOBPIHC YHEHe MeTO-
PHICKe llKone 0 HAUMOHATHSM CTBAPAJdalUITBY ¥V Opasyv. u3apajaiyvhy mu3s pimM-
CKROr TpaBa HLEerose oniuTelsyAcKe YHHBep3IalHe edgeMente 1 conobaba vic: ra
01 NPEeXHUBeNMX HANMOHATHO-PMMCRMX upra (Bua. Exx: Ibid., crp. 10).

13 11I. Hoeropojaues je nMcao g3 ce TOPHM3IFalbe Haeje YHHoep3aausva 1
07 CcTpaHe POAOHAYEJNIHMKA HaIMOHAAMCTHYKE TeopHuie ..HMKAaKo Hiie caarano
¢ TBPAH-O0M, IO KOJjO] Ce IIpap0o pa3BMja M3 HaAMOHAJHEe CBecTu. Jepmiir je
YuMHMo Kpa)] crapum Temnxkohama. ofjaBmBiim mozaiMibMBaE:e 33 HEOIXOHV
MCTOPMICKY lI0ojaBy M oAabauMBIIM TeOpPHjy HaluuoHanHor mopexknaa” (IT. Hoero-
roaues: Ibid., erp. 149).

1 Hapegeno npema II. Hosropoaues: Ibid., crp. 1394.

) ¥ Besn ¢ mim II. Homsropoauee je, ma MCTOM MeECTy, nucao jga je ,.To
Dnmo npe oapaz3 npehamme dpaszeodnorirje, Hero uypamke Teopuje Koja joi on-
ropapa. HaponHa MHAMBHIAYaJHOCT ce pacnazsaa ua noceblie KOHKpeTHe ciime,

ma MPOMEeH/bHBe Maeje m norpebe M rydriia KapakTep HEelNoKpPeTHe BenuudmHe,
vBEeK Cebn pasHe',

15 Bun. Mepunr: Bopba 3a npaso, Beorpasn 1874, crp. 6, MepuHr: Bopeba
sa npaso, Mockea 1874, ctp. 14—15, Mepunr: Bopr6a 3a npaso, Mockea 1907
crp. 20.
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Mz noctojeher npasa, nomohy AujanexkTuke nojma, W AC CBECTM A0-
Boav (BUA. O MPaBHOj KOCTPYRUMjM Huke). Ann moh osux canTopa —
rpoMeTa W HayHe je orpaHuyeHa: oHa MOMKEe Ja peryaulle, na onaxula
KpeTare y rpaHuyama seh nocrtojehux nyresa, anu Huje vy cTaky
fa nposanu OpaHy, HOja cnpeyaBa pPery Aa NOTEHHE HGEWM TOHOM.
To MOHEe Aa yYMHM CaMo 3aKOH, T]. HAMEPHO, Npema OBOM Lu/by ynpas-
Je€H0 NEeNnoBarme ApHaBHe BaacTwu.'®

Ha npeum crpauuuama Kampf-a cy cagpsana Tpu enementa,
Kojuma ce JepuHr TaHo O0J/YyYHO CyYNpoTCTaB/ba UCTORPM|CHO] WKONK
npasa.

fMpaso ce pa3suja He u3 cebe camor, HEro noa yTHuuajem cnojb-
HUX chanwTopa: TOo Cy WHTepecu woju noupehy uvoBexa u HaTepyjy ra
Aa nocTas/ba UWLEBE, KOjU Ce OCTBapyjy NOCPeACTsOM npasa.

Ctoapare npaea, noa yTuuajem oeux chaktopa, ce BpLIN He MUp-
num nyrem, Beh nyrem GopGe. Enurpad Kampl-a rnacu: ¥ bopbu Tpa-
W Npaeo cBoje Im Kampfe sollst Du Dein Recht finden (ua
nomchom: W walce winienes zdobiwad twe prawo). Uum npasa je
MWUpP, CPEeACTBO 3a nocTu3awe OBOT UWmwa — bBopba. ok je npaBo u3-
NIGHEH0 Hanaluma o cTpaHe Henpasa, — a Tako he BuTu 40K noctoju
CBET, — OHO He mome aa npohe 6e3 Gopbe. HH{uBoT npasa je GopbHa,
bopba Hapoaa, ApiHaBHe BnacTu, ciojesa, WHAMBUAYA. bopba je ca
CYWTWHOM MnpaBa HepasfBojHO Besana, Te YMHW AEe0 HEerosBor nojma.
Npaso Huje normuuy nojam {(mucao), seh nojam cune (Kraftbegrift,
Machtbegrilt). lNparo je HenperugaH pas, HE camo ApHABHE BNACTY,
HEro W uMTaBOr Hapoja. Y CBUM OHUM cnyvajesuma, rae ce nocrtojehe
MPaeo Hana3u y Be3aW cC WHTEpPecuma, HOBO MpPaBO CE€ YCTaHOB/baBA
camo nyrem bopbe, koja uecto Tpaje BerxoBuma. Hajsehu crynaw ja-
YMHE OHa AoCTuHe Y cayvajy Raj cy wuHtepecu nobunn copry sago-
bujennx npaea (erworbener Rechte). Taga ce odpasyjy ase napruje,
On I'0jUX CBaKa WCTUYE KAO CBOJY AEBU3Y CBETOCT NpaBa: jeaHa —
MCTOPUJCHOTr Mp&aea, npasa NpoOuMX BpeMeHa, Apyra — npaea Koje
Ce BEYMTO CcTBapa WM 0DHaB/ba, MCHOHCKOr Npara /byAu Ha CBE HOBE W
Hobe npeobparmaje.'” Cee BeAMKe TEHOBMHE Y WCTOpMjM npasa: YHI-
Aake poncrsa, KHMeTcTBa, choboga zeMibllIHE CBOjUHE, TProBuHe, Be-
poucnosecTn uta. Tpebano je na w3Apre Ha CBOM MyTy MEcToHy Gop-
By, woja je uecto Tpajana BekosuMa, u nyT, HOJUM e NpaBo, NpPU TOM,
WWARO, Huje peTso obenemeH NOToUMMa KPBU, YBEH NOraMeHuM npa-
Buma. TpaBo y CBOM WCTOPUJCKOM Pa3BUTHY j& CAMKA TPamerha, Hanopa.
Gopbe, rpahe — Tewkor wanpesarba. PoRere npaBa, cnnyHo pohemby
‘iorera, obuuno je npahero jauum GonoBuma. Bopba, Hojy 3axTesa

6 Bun. Kampf y cprnickom npemony: crp. 7, ¥ PYCKoMm mnpesoldy: cTp. 16,
oai. 21. — J3 ynopehema 0BUX TpUiy Operoga Buou ce Jga TaMo rae je CcprcKwu
Hipesoamaan yrotpeduo peu caofpahaj (v Hac = npomer), MyeKM ynorpebmasa
ebrvai, oan. OpywTEent NUBOT.

Y9 Muum HaMm ce ja ce oBoMm MHILLY JepuHr npudammxkapa KIacloM cXBi-
Tar.y npapa. OBakBom CXBaTamy npasa M Apxtase oH je joirmr DM@ Ha MecTi-
ma Zweck-a, v xoinma TOBOPH O CHUJIM jaumx, Koja je caabujuMa nocTasiaa

MpaBe 1 a0 APDIKaBHA BIACT He CaAy2km DAl yBer MHTepecHMa Lesior IPYIITEA,
reh wTe BHLIE YeCTOo CaMO uHTepecy jeanor mohHor crasema, Te ma je u 3a-
RCHOAaBCTBo TaKoe ypeweHo (Buag. Jepmuur: Ilnss y npasy, npsa ceecka, Beo-
I'pang 1854, crp. 168, 312). — Tepaeli mcro, ma oBa Mmecta Zweck-a ce noansa
1 npoch. Iiepmbi: Ibid., erp. 213).
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npaco 3a csoje pofjewe, jecte He nponnercreo, Beh OGnorocnos. bopba
je peunt pap npasa. Of TpeHyTHa Kaj Ce MPaBO OAPEKHE cnpem-
llocTM Ha Bopby, oHo ce oppuue camor cebe, jep 3a npaso Taxohe
Epefe peuyn necHuHa:

Das ist der Weisheit letzter Schiuss:
Nur Der verdint sich Freiheit vie das Leben,
Der taglich sie erobern muss.

EBO nocnenH-er 3ak/byyka MyApPOCTU:
Camo je onaj poctojaH cnobope u HKBOTA,
Hoju nx cbakofHeBHO MoOpa jAa oceaja.

Y Hajymoj Bean' ¢ osum je u Tpehun enemenTt Hoju JepuHr uctude,
HACYMNPOT WUCTOPWMJCHO] WKONKW npaea, y norneay WCTOPUJCKOr npoueca
cTEparba npasa: NPaBO Ce He pacupeTasa M3 cebe camor, Hero ce
oBHaB/ma CMEHOM CTapor npasa 0f CTpaHe HOBOr. Y BE3W C TUM je u
JepuHrosa TBpAHa pa je ckaan obuuyajHor npasa M HUBOTa obcnemie
lecaBplUEHCTBA: Nporpec npasa ceé CacToju Yy pyiuerwy OBOT Npupos-
yor ctawa. Metakaswm y Geist-u ga je npaso CatypH HOJM Npompune
CBOjy CONCTBEHY AELy, W OBAE TO NOHOBUBLUM, OH Jas/be pa3Buja cBOjY
mucao. MNpaso moxe aa ce obHaBma CAMO ako ce ojpuHe CBOje NPoLu-
nocTU. KOHHpPETHO NpaBo, jeJHOM ce MOjasuMBLIK, U HOj& TUMEe MnpeTeH-
aAyie Ha HeorpaHuueHo, Aaxne BeuHo nocTojake, GNWYHO je peTery
Hoje aure pyry Ha pohieHy majry: noauneajyhu ce Ha uwaejy npasa, cHO
joj ce noacMesa, NOWTO je waeja fnpasa BEYHO NOCTOjakbe — OHO WITO
je moctano mopa fia ycTyrnu Mecto OHOM WTO NOHOBO nocraje, jep

... Alles, was entsteht,
st werth, dass es zu Grunde geht

(...Cge wto nocraje,
Bpeau TonuMso Aa nponagHe].

Ha no/bCHOM [e3nHYy:

(... Wszystko co powstaje
Godne jest tego, aby zakonczy¢ swoi Zywot).

18 ¥ ersapM, CEA oBa TPM edeMeHnTa cy ¥ Ha]y7KO] Be3i, ITOCEOHO APy LI
11 Tpehn, M Ma wKoaMxKo Temko 610 oneEajaTit MX, TO je Mo3BOREHO ¥ LILY
VCOGITHMje apanmM3e i YOouUaBRAILA [IpETMBA ¥y OAHOCHO] JepuHronoj MMCIM. To,
voctanoM, u4mHM M CepumerseBnt, HelTo ApyEUMie 1octaBhajyhn npoGaem.
Haume, on, xajnpe, yrepbyie sepnoct Jepumnra HCTOPMICKO] lUKONM TIpaeBa ¥

Gepbi OPCTMB WKode TIPMPOAHOT IIpapa, Koja ¢e Jcnoskapa v rnpM3Hamy jé-

dunersa Npaepa: (Hema pasiasajaia npapa Ha OpMPOSHO 11 [IOSHTHEHO, — npa-
BO HOCTOJM CaMo ¥ By [NOZWTHEHOT MpaBa) M TPOMsEMNLUBOCTU HpaBal (roma
BeUTOr, NPOMEH/BMBOT M CBEOMIUTEr Mpaza, — CBE [papo je MCTOPHJCKH NRO-

merLMBa Hojasa). 3arTmm, o JEPMHIOBO pasMiaxKeie ¢ MCTOPMJCKOM LUIKOSTOM
npasna Aaje Kpo3 MCTHUARE Tm:jy pazinmEa Koje ce NOKJanajy ¢ ejJeMesnTHMa
¥ wnac, anam ce Jaly ¥ ApYEYMM]jeM pefocneny M o ca MamkoM I’Il’lI‘}'MEHTE.I.‘LI-IjUM
(Byn. I'. <. IllepiueHesit: Obmias Teopus npasa, Pura 1924, crp. 488—489).
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Y Temy aa samehem npasy Aa cnosbHy popmy Koja 6u ynpocTu-
na W onakwasia Heropy NpUMeHy, jep, Npaso M noctoju aa bu ce npwu-
MEHWA0, — JepuHr je nocrtasuo 3apartak NpaBHOj TEXHULM (Anormarn-
UM). KBAHTATATUBHO M KBanuTaTuBHO ynpowhasamwe marTepujana npasa.
HpezntutatueHo ynpowhapgarwe ce cartoju y ymatbMearby Mace 0BOr Mma-
Tepujana 6e3 waMeHe HEroBor cacTasa, W oapeliyje ce 3aKOHOM €lic-
HOMKYHOCTM: ca wWTo je moryhe maibe u3pa3utn wro je moryhe suwe,
1Oju, Mano TO JepuHr HE Kame, HWje HuTa Apyro A0 y OBY obnacT
MPSHeT OnwTY MNPUHUWT NONUTAUHE EeKOHOMUje: C HaiMarbum panom
noctuhu Hajsuwn pesyntar. lpn Teme ce ynortpebruasajy cneaehu
MEeTOAM: NpasBHa adanusa, NorMyka HKoHUeHTpauwja MmaTtepujana npasa,
CUCTEMATCKA pacncaena werosa v npasHa Tepmunoncruja.’”® 3a pasnu-
Ky 04 OBMX, NPaBHa HOHCTPYHUM]jA MMa 33 LWL HBANWUTATUBHO ynpowha-
BAMLE 3aHOHOAGBHOr MaTtepujana: npeobpaharwe npasHUX HOPMU Y
npasHe nojmose. JLOK ce jypucrnpyAesuuja cBoagu camMo Ha npocTto Ty-
Mau€re Mpasa, OHa jé HWMAa; y BMWMK CTynakw OHa rnpenasn OHOr Tpe-
HYTHa Haaa nouvie aa npepafjyje npasun marvepujan. Ty je Beoma
unaycTpatueHa oOBa JepunroBa mwucao: ,3aKOHOAABAL, MOHEe Ja ce
OrpaHuuyM M3pamasarbeM CBOjUX 3axTesBa y nNpBOOMTHOj, HenocpeaHo
nparTuuHoj popMuK, ann 3ajartax Hayke cacToju ce He camo y TOoMme,
A3 UX NPOTyMaun » AOBEJe y Nopejax, Hero u y Tome, ga ux npeobpa-
TM y NOrMUKE MOMEHTE cucTema. 3aHOHOoAaBaL, Ham jaje, Tawo pehn,
chnosieHa Tena, Hoja ra MHTEpPecyjy camn ¢ raepmwita KOPUCHOCTH,
Hayka ux nau, oOpHYTO, NOABpraga adannsnm W pasname Ha npocrta
tenz ... Hao pesyntart Tora jasma ce TO, A2 Hayka ymecTto DecHoHauyHe
MACEe HAjpa3HOBPCHMjMX HOpmu aobuja nako npernepad Dpoj nNpocTux
1en2, M3 HOjUX OHa, MO HemwW, NOHOBO MOME Aa cacTasu nojeauHe
nopve. Kopuct ce He orpaHuvasa Ty TakBum ynpowhasathem ... [lo-
cpepcTeoM HoMDBUHaAUMje pasAMuUMTUX e/leMeHaTa Haysa MoMie Aa cTna-
Ca HOBE TOjMOBE W HOpPME; NOjMOBM noceayjy NpPOU3BOAHY CHary:
oMy ce cjeaumyjy wn obpaayjy wose''

Nayuasajyhu npasuna npumeHe npapHe HKOHCTpyKuuje, Jepuur
yrephyje Tpu 3akona. 3anon nowpuha nosutusHOr martepujana, HaKo
OH HA3MBa NPBUM 0A WX, raacu: npasuu nojmosnt Tpeba pa obyxeatajy
1 napamasajy cagpmaj cCBUX HOPMM HOjeé Ce€ OAHOCEe Ha AaTu npeamer
(npx# TOM, yHOAMKO 3aKkoHOAABaL, u3nasu u3 cdepe csoje AenarHoOCTH,
na ce M caim 6aBu HOHCTpyHuujama, ose He Tpeba na orpanuuasajy
Aormaruuapa: M oHe came noanewy cnoboAHO] HPUTMLUKM W WUCNPaBba-
HY): 3aHOH HENPOTMBYPEUYHOCTH MNKU CUCTEMaTCHOT jeAMHCTBA — Mpae-

1" Hehesmo odiamH-aBaTH WITA CEAKM O OBMX MeTO @ IHaMHi, jen HHUXOBM
HAZMDK ropope camu no cedu. BepHo Tymauewe CBAKEe O OBLX Jaro je y
E. B. Backopcror (Bita. E. B, BacsKCRCKMII: YVueHMe O TOJAKOBAHWUM M IpuMe-
HeyMM rpaMaaHcKMx 3akoson, Opecca 1901, crp. 351—352). Tpeba pehn ao
MMa8 M ADPYVREUMiMX npMceTyna oOaHCCHO] npobaemarHiiM: YMEeCcTO pPa3nauKoBaika
KBANTUTATHBHOT M KBAJUMTATHMBHOT yrpowhasarka NMPABHOT MaTepujana, yKia-
3yvie ce caMo Ha TEM CTYNMIEA NpapHe crno3Haje: aHamM3y, KoHIEeHTpanujy »
KOHCTRYKLMIY., Kao IITo To, Ha npumep, uumnn <. Puwka (supa. J. Baszkiewicz,
F. Ryszka: Historia doktryn politycznych i prawnych, Warszawa 1970,
crp. 388). Hemito apvkuije o oBoMe rosopu M. Mamean (sma. M. Maneli:
Histor'a doktryn politvezno-prawnych XIX wieku, czes¢ I, Warszawa 1966,
orp. 120—121).

20 Thering: Geist... I, crp. 39—40 (napeaeno npema E. B. BacbRoBcEMit:
Ibil., ctp. 352—-353).
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H NojMoBk Tpeba Aa ce Hanaze y NyHOj XapMOHWjU C OCTanuMm noj-
MOBUMa W NpuHUMNVMMa npasa, APYruM peuuma, — Hayka He Tpeba aa
CTBapa HWWT&a WTO je npaBHo Hemoryhe (KHas ce nojasu Hoea npagHa
nojaa Koja NpoTMBYpe4n uarpaheHom cuctemy nojmosa, anTepHarmay:
Aa nu noctojehu cucrem Ttpeba npunarofuMT HOBOME, WNW HOBO —
cuctemy, Tpeba pewasatn y KOpUCT Apyre MOryRHOCTM ako ce enu
A8 CE 3ajatak HayHe He pasnabasa u He MOJPUBA 1HLEH OCHOB, NpU
“eMy U oBa Mma CBOje rpaHuue, roje ce oapellyjy suwe oceharbem
Mepe, Hero 0BjeRTMBHUM mepunom: nomupyjyhe HOHCTPYHUMje MOTY
y JeAHOj enocu uarnesatu noTnyHe NpupoAHe, y Apyroj — cTBapartu
yTCaH HEUCTUHUTOCTW W HENpupoaHOCTHM); 3aHOH NpaBHe nenore —
04 HEHONMHKO HOHCTPYHUM]ja HOje nodjegHako ojroBapajy Aeama NpBUM
SAaKOHWUMa, MPEeAHOCT AaTW OHOj KOja je npocTuja, ouurnepHwja, npwu-
poAHunja, pasymsuBuja.

Cuctem npaeBHWX NOjMOBa, CTBOPEH M CTBApaH NpPaBHOM HOHCTPYN-
uujom, uma umM3 npemmyhcTasa: npso, NpaBHuM matepujan 0buja Haj-
ounrnenHujy bopmy, jep ce cactoju 13 nNojenmnHux, pacnoaesseHux no
rpynama, nnactu4HO 3a0KpyrbeHux Tena, Hoja umajy nocebHy duauo-
HOMUjY, NocebHYy WMHAMBUAYANHOCT; ApPYro, cucTem je Haj3rogHuja, jep
je wnajupaha, cronuenTpucana dopma Matepujana; Tpehe, cucrem je
HajpadymmuBuja, npo3upHa gopma; HETEPTO, CUCTEM je Henpecywus
M3BOp HOBOr matepujana: npeacTaBW O NPaBHOM TENy, HOje MMa MHAK-
suLyanaH HWUBOT, NPaBHWK MOpa OCTajaTv BepaH M y OHWMM cay4vyajeBu-
Méa HalL HEMa OCNOoHUa y NpaBHUM HOpMama, — APYrUM pedynma, — OH
nonywaea npagHe npasHuHe, nonasehu poaumuuHo of npupose
WYHYTPalWte AnjalekTuie’’ nojeAMHUX Tena, AeNUMUYHO 04 OnuTuX
NCrUYKUX ancuoma (Ha npumep, ¥y PUMCKOM MNpaBy HUKAKGB 3aHOH ce
HM]2 TULAOo MUTaka 0 AEe/bUBOCTU U HEAEMLUBOCTU CEepBUTYTA, 3anore
W cn., o cneumdmKaumniu v npupawTtajy, — CBe€ je TO NAoA HayyHor
pana, aobujeH nomohy npaeBHe cnerynauwmje; Hao MaTepujan Ha OCHOBY
Hojer cy HacTana yuerba 0 cneuuburaumjy U npupawTajy, nCCayHuo
J& JNIOTMYHW rojamM UCTOBETHOCTWU, NPUMEHEH Ha NpeuHayete creapu).

OBo wiTec cMO Hanucanu o npasHoj HOHCTPYRUM]M HA OCHOBY TyMma-
iekba oaHOocHMX MecTa Geist-a,** Haj6ose noTtephyje AocnoBue Hase-
ASHE Mucao JepuHra O MCTOM NUTatby, anu uciasaHa y YjaHKy O 3a-
Aarry caspemeHe jypucnpyaeHuumje: ,,CynpoTHOCT BULWE U HUHEe jypuc-
npyaenunje ogpefjyje ce cynpothowhy npasHor nojma v npagHor npa-
Blifia W NpenackoMm npasa M3 HWUHMEr arperatHor crakba y BULlLe, npena-
30M, HOjU ce Bpwu nomoly npaBHe HKOHCTRYHiWje, HOja caonwTasa
AatoMm cvpoBOM Mmatepujany copmy nojmosa. Oso ce npeobpaharse,
C HeraTuBHe cCTpaHe, CacToju y TOMEe, WTO Matepujan noTnyHo rybu
CBOjy HENOCPEAHO MPAaHTU4HY WU UMMEepaTueHy ¢ opMmy, C No3uTuBHe
fnar — y TOMe, WTo OH Acbuja dopmy npasBHor opraHuama. Yutaso
Npaeo ce, Ha Taj HauuH, jaB/ba cafa He Ka0 CUMCTEM CTAROBA, uaeja,
E€h nao (cse)yrynHocT npasHux opranuzama (Existenzen), Tako pehin,
imunBux 6uha, cnymbennx gyxopa. Henumo na 3aApHMMOo nojam npapHK
OpraHuaam, jep je OH HajnpocTMju M HajnoupoAHuju. CBaku Tanas op-
FaHu3am nocepyje cBoja nocebHa cBojcTEa no opMu U NpUpoau, cHa-

21 YroaenoMm., ¥ E. B. Backosekor (Bun E. B. BachKOBCKMIL: Ibid.,
crp. 350 1 cm).
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rom HOjux je oH criocoBaH fa npoK3B04AM WM3BecHa AejcTea. 3arto Halu
3aflaTal y OAHOcY npema mwemy Aobuja HapakTep npupoaHO-UCTOpPU]-
cHOr ucTpammuBawa. Ha ocHoBy cBojcTaBa v MOhwM OBUX OpraHusama,
oapeljyjemo mauuH HUXOBOr nopexna, ceemoryhe mwuxose crasosBe W
cTatba, YTULA], HOjU Ce BPLWIM Ha rHbUX O CTpaHe nocnearbux, Metamop-
¢ose, Ha Koje cy OHM cnocobiin. HUXOB OAHOC Npema APYrnM NpaBHUM
penuuuMHamMa, Be3e W HKOoHAMHTE, Y HOje OHWM Jonase c wbMMa; 3aTuUMm
HO GCHOBWM OBMX MNPETXOAHUX WCTpamMBarba wn3pamasamo Yy jesHOM
nojMy HKao Y JIOTUUMKOM (PORYyCY, NPUpoAyY, HMXO0BY NpasHy UHAUBMAYAN-
HOCT M Ha Hpajy A0BOAMMO CBY YHYMHOCT NpaBHUX OpraHu3ama y jefaH
CUCTEM CAMYHO TOME. HAao LUTO MCNUTUBAY NPUPOAHUX NojaBa Hhacudu-
Kyje ceoje npupﬂ;mu—mcmpyjc—ue cbjerTe. 3asaral NpPUPOAHO-UCTOPU]-
CHOr WUCTpamuBara npenavne ce Ha Taj HadmH ¢ YMETHUUHMM cTBapa-
NalwTBOM, 3aTO WTO caMu cTBepanmo Te objerTe, Y]y npupoay M cylTu-
Hy oapehyjemo. CeaKako, MaTtepujan 3a Hale cTBapanawTeo je jar,
ann TO, WTO YWMHWUMO Of HEera, 4MHi y CTBapu Hawy CONCTBEHY Mnpo-
AYHUM]Y, jep He camo Aa caonuitasamo ApYryW nopejasd 0BOM mMaTtepu-
jany, Hero ra v creuuduryjemMo, — ROHCTPYUIIEMO U3 Hera cneuwu-

Ly wa

(hMuHO mpaBHa Tena .

22 Wepuur: 3ajauya COBpeMcHHON 1opucnpyaeHuyn, JOpnpirrecknit Bect-
oMK, asryer 1883, ctp. 539—540.

Koamnko je ogHoCHAa JepMHIOBa MHCa0 3HaAdYajHa BMAM Ce Tio TCME 1UTO
je 1 npodp. JIyvkuh mHe mMMOMIIA3M, MaKo je uapaxkasajyhu caxero. On Kame
na ce KOHCTPYKIMjoM NpapHO] HOPMM ICIaje HewTo LIToe Huje ¥ H:0j caip-
JKaHe M TAKo Ce ILeHo 3Hauerse wupn. JepuHr, je 3AaTo KoHCTPYRIMiy yrope-
BuUBAO ¢ NPMPONHMIM OPraHM3MOM. KOjM Ce CaMOCTANHO oapxKapa passijajybhu
Cce M TOBOPMO je o JIpMpoAHadYKonm mertoay y npasy™ (P, Jdyxnh: Tymademe
npapa, Beorpan 1961, crp. 182—183).

IIITo ce camor JepuHIOBOr HYJdaHK2 O 32/JaTKY CcappemMeHe jypuclipyaetl-
1Mje THYe, OH HIE BPEeIaH CaMo [IOMEeHA Ha opaj] HaudMuMH — NPeRo HABEJNenor
MTaTa, HEro i yoo3Hasama ¥y venuau. Iloren oHor mTo cjxemg y Texcery, ¥
oBoj Desnemm heMmMo M3IHETHM CaMd HeKe I0;eIMHOCTH.

Opaj unaHax Jepuur je nwmcao icrospemeno kag m 1. Il peo 2 Geist-a
(1857), nmakne, wan je, mumyhu o0 TeXHMUM PHUMCKE j¥YPUCOPYAEHUMJE, YUMHUO
NMNoKyniaj ga DOTRYHO pasbuje CyIITHIY 11 3aXcHe !TDaBHeé KOHCTpyRIfje. By-
nyhit nporpaMckKor KapaxkTepa, JepnHr je y iLeMy XTeo I, Mo HallleM MHIILe-
Yy, OTOYHO ¥ TOoMe yCOoed, jJa ILWIacTHYEHO O3IHaYr HOBHM IIpaBsaln 3a IuMpelse
jeprrATrOBCEMX Maeja.

Mpuxeatajyhu v xpurnugy Gelst-a gHacrynamhe HOBE €noxe y  jypPHCTIPDY-
AcHIuin, KyHne je BHIeo MCTHMHCKY Cypy (yMecro cupoMHmjer JepuHra KojH
je To o3Hauapao kKao obuuaH BeTap) M OTKPHMO uUMTABY Kiacy ,0ypepecHMKO-
-raneboea” (Sturmvogeln) v pengy kKojux je ox craeuo wm Jepunra. Ha oeo je
Jepuur oxaseh CKpoMHO 1 MCTOBRPEMCHO AYVXOBMTO OAIOBOPMO Ja CXBaTi HO-
TDEE}? YCTaHOBBCIBA] TOKBMX IITHMIIA, aJdM IIpEedfadaxdxe Oda H:eroBO MeCcTO 3ay3mMe
cam Kynue (Bua. Mepuur: lbid., crp. 5334, Genewka: pa Jepuur, no gebpo no-
robenom mapazy Kywuua, urpa ymaory Sturmvogel-a, nruue xoja npezasitha 6ypy,
cname ce u Ji. Azapeswu, — Bug. J. Asapeswq: Ibid., erp. 122).

Cumarpajyhn ga je cympotrHoeT u3dMmehy weTopujcke M deucTopijcke mKoye
npepasmubena, 1 ga je zamaTak jypuCHpYAEHLje KOjil j€ ofaTiae Npon3iiIa’mo,
M3ryb6mo CBarKll CMMCAa0, JEepMHT MCTHMHUE CVIpoTHoCOT, ,,0 KO0joj Ce omcam mopa
roOopuTH®, u3Meby peuenTusHe M npodyrKiTuere jypucnpyiaeHnmje. OH yrRasyje
Ja ce o050 y HNpBOM peny Tuue JdozmarTuie, anM U ueTopuje npasa, .y HMioj
npuMeH: pM3abpadHa dpopMyIa MOXKEe, HMCTIHHA, Jja ce [ToOKax(e MAarke ycenewHom'
(Mepuur: Ibid., crp. 535).

! Penenrupan ogHoOC MCTOPMjE IpaBa NOpeMa CEOM MCTOPMjCKOM Marepi-
Jajy nNoTnyHO je MOryl M IIpM HOBOM NOpaBly, — M3paxasBa CE y ToMe IUTO
MCTOpHMYapU-TIpaBHIIM 00pahajy cBojy maskinLy HMCEJLYUMBO Ha (DODPMY, ¥V KOy
ce odnavde MCTORHjCKO-IIpaBHE MOjaBe ToKOM McTopMie. . AKO TEBPAMM, Aa JICTO-
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Ynotpeba ctwicke curype y Teopuja HHMHIEBHOCTU NO3HATE Hao
nepcoHugmkaumja, y JepuHroBoM uHaue HHWHEBHOM CTUAY, HOjUM je

pija npaga BpeMelkt HCTOpMjcKe IKONe HOcu HA cebi HCKIbYuMBO OBaj Ka-
paxTep, TO HHIOIOTO HEMaM HaMepy Jaa o] Y4MHMM 3a TO IpeKop, — npu3Ha-
ieM YAk DOTIYHO OCHOBaHMM YKasaHo Lero orpaumuerse. HuKo Buue on mene
He MOZe Ja LUeHM HCTOPH]Y Npaega 3a oBaj el npaeall, jep Mojeé HCKyCTRO,
yiaumLeHo MHoMe y rope Hapegenom jneny (Geistu — T. P.), — ocaoBogutu ce
0] NBOT OpaBua moryhe je Buio ¢oMO npu TOM COJAMIHOM OCHORY, Kojir je
pobuna mcropuja npaea, Gaaroxapehnt yviazanom nyrtv. AaM KOaMKO cam yoe-
herr y To, ma je 3ajarak osaj OM0 IOBOIBAN 3a Y, TOIMKO caMm voehen N4
TO, Jla je 3a Hac ona TOTHYHO HEJ0BOJLHEA, Yak BHILE, Ja I10CJHe Tora, Kaxko je
MCTOPMiCKA LUKOJA y CYLITHHM PEeMia CRj 3ajaTak. 3a Hac Hayka uma eeh
rorog HOoBH npobsem. O OBOME caM roBOpHMO y TOpe HABEAEHOM HEJV ¥ TaMO
caM YYMHHO TOKYyIua) ga, ¥ rpaHnMnaMa csojux molin, pemnmm cBaj nnobaewm®
(CcTp, MeTa).

O NnpoayKTHBHO] AENaTHOCTH MOIKe Ce TOBOPHTH U y obnacTu uceTopije
npaea. ,Jesanbesme ucropuje npapa OyayhHeoT cactojm ce v Towme, na, To-
pex MCTORMJCKO-NPaBHOr KOHKPEeTHOr MaTepijana, CooskHuX argara HCTODM |-
CKOT PasBEHTKa Npasa, y MCTOPHM)M Opapa Hocrojm jom m Apyru Jeo — Hajbosmsn
JA€0, any CAaKpPHUBEH 34 CaBpeMeHHKe, 3arTo 1To oMM ojepeli Gausy croje npema
ILEMY ... Kao mITo uMcnouTHBaY NPMPOJAHHMX I0jaRpa KODMCTH OKAMEH:EHE OCTAT-
Ke rapHO NpOLLTe CBETCKe eroxe, Hareyje MX Jna rosope M g4 ajy OAroBope
Ha NUTaiba, Koja ce HEermoCpeaHo He 01HoCce Ha HLHMX, Kao IITo 071 HAjCHTHMiMX
KoMana OH JONasu N0 HajBaxHMjux orrpuha, mo jenHe] Kakpoj 6uyo wormuammm
DENpoAyYKyJe 9HTabBy MMUBOTHEY M 0 jeirom 3vdy oapehyie REeHY Xpady, Hu
LHPpAaBHMK TaKBY KUDHCT M3DAAYHM 13 oCTarama PaHMjNX BpeMeHa cTopuje
npaea. lakmae, ¢xo ce paamje, mapazkasajyhm ce napaoxcaliHo, 3Havyaj muerTo-
PMJCKO-IPABHMX MCTPaKUBAKA 1 OTKpHha MepHo crenciioM 1LHX0Be carjaac-
HocT ¢ m3popnsa (nach Quellenmiissigkeit), 1o ce sacayre nosor npasna
OApehyjy CTEleisM hiXose YIaabeHocTn oj ni3eopa (durch Nicht-Quellen-
missigkeit). Baro he ce Hajpamunja Gyavha HCTOPIJCKO-TIPABHA MCTDAMKHBA-
H:8 cacTojaTi M3 TAKBMX CTABOBAE M HMJEja, 0 KOjMMa DPHMCKHM OpaBHMK Hije
HiU cameao” (cTp. 5553—330). IIprvena NpoAyKTHBHOD METORa OBje je, Vv CYLITH-
HHM, KOHCTpyuCalne ancTpoKTHOT eJIeAMCHTA M3 KOHKPETHOT HCTOP:MjCKO-ITPaBHOT
Marepmjaia: ,Maga T0, LITO TPazkiMao, M H3rjgeda Kao HemTo objerRTHBHO-
“MCTOPMjCKO, anid, WUnax, HLeroeo orkpuhe ywHM geno, MPOAYKIIMiYy 4oBerd,
JICTO TAKO KA0 1L ole ancrpakiMje, Jo KOojux OH JOJa3d He3apucHOo of CBoje
DOJEC, OHe TeraC.iunje 1 AoMuHMpajyhc naeje, xkoje oH Hanasu y HCTORM]CKOM
KperTarky, O0HM BHAaIINOHaJMCTHYENM OCHOBHIM roraenr, Ha I{Uj}iMH OH CTEapa IIo-
jemuHe npaege nopme, — jeHOM pedjy, Kao i cas OBaj AIICTPaKTAH MaTepu-
jam, ®Koju, wunar, e HOCMATPaMO ¥y HCTOPMIM HENctpenHo ¥ osoj (hopmi'
({cTp, H36).

Y moxony ¥a BUIIEM, CKPMBEHOM MOME 14 € MNOXBANM CaMo DHA] KO He
npenebGperasa ¥ LeHn HajcuTHMje nerame. [lpM OpPUMEH OBOT METOE KOH-
RPeTaHn MaTepujas ociaje MeTH, -— HeMa OJBajarka 0] Ibera, Kako O ce,;
MOZEA, MOPJIO DOMBCINTH, aan HadyuH obpaje ocTaje MHTeHIMBEUNM, yaBaja
ce (Bia. crp. 537).

¥ mpuMeHn na A0rMatTHMKY H3pa3 pelenTusHa i HPOAYKTHEHA jypuUCOpy-
AeHumia je HEYNOPEeAMBO YCNELHMjM, 3470 LITO jé CaMo ¥y 0B0] obJdacTH M
yMoryhie TOBOPMIG O CTBAPHILN NPABHUM npodykitujanra”  (crp. 538, noaey-
Kao T. I1.).

- KEICUAT-O Jepunr edjammasa? 300r DamHOCTI OAHOCHOT MeCTa, HajooLe
J€ na oH cam roeopu. ,Cpaka npsobrria - yupa paspaja rnpasa KapaxTepMiie
C€ HerocpeaHOM npHBpKeHomhy OpMIL, ¥ Kojy ce oHo obiawui ¥ 3aKouny, —
MMCTHM  PelenTHEHNM  OMIOCONM  [IpeMa nipopuMa. JMAreprperanuja 3axoHA
HCOCIIOPHO 4MHM HAajHMUMKNM CTYHAH CBaKe HAYJYHE NeNATHOCTH, ajlM OHA LCTO-
Epemeno Tpeba Jga NPETXoAM CBAKOM NaLeMm KOPaKy. OYIrIenaH 1LeH b,
Y OBOM CMMCIY, — je Ja ce OrpaHmyy Ha BOJbY sakoHogasila. Cpoe 1o uera
OHa n07masy, TOCPeJHO MM HEITOCDEIHD, Cajipikif Ce ¥V CAMOM 3AaKOHY M NpaBHM
MaTepujan He TPNM Off H:€ HUKAKBY YHYTDPAULMY npoMeHy, 4Yyeajyhmu Kapax-
TepP, CcaonmTeH My Y 3aKOoHy, KapaKTep MpaBHMX CTABOBA. nNpasuiaa M NpHH-
Huna. ¥ nojam MHTEpnperauMje yjaazm He caMo MITATalLe HenocpedHoz caap-
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nUucao cBOja CTpy4Ha W HayyHa pena, Guna je noABprHyTa MO AAa o4-
peh OWTPOj KPUTULM M Y OHMX NUcaua Hoju CY NPU3HaBanu HecymiuB
ACNPUHOC JepuHra Npoaupary y CYWTUHY HayuyHMX MeTosa u pemsecd-
HOM wcTulaky huxoBor 3Hauvaja. E. B. Backoscum, sobap noaxasanatu,
UBOr TOHa y NpaBHOj Hayuu, uctude Aa je objesTuBuparse U ogyxoTBO-
perbe npaBHWX NojMoBa TyiHa 3abnypa, nosusajyhim ce, npu Tom, Ha
Routa, Mwia u Tena, na oHo Hehe nosehatu Kanutan HayHe Hu 3a
jory uta.* E. B. Backoscku yTepliyje opanne je osa rpewa y Jepuhra
NpoicTERna: C jejHe CcTpaHe, oH je Buo nNoj yTuuajem chunosocuje
Xerena® opjaKne je v nosajMuo HasWB AMjanesTURa nojma, a C apyre,
Jiaja 3aKoHa, Hero Taxkobe u OTKpHBamC nocpedwoz cajnpikaja, T]. YCTaHOBJbE-
e NPUNHUUTAG HAa OCHOBY NOJEAMHMX Dpellersa, JaTHX ¥ 3aKOoHY, U obpHYTO -
M2BEOherbe CBUX MOCACOUUG M3 YCTAHOB/EEHOI TAMO MPMHLIMME, je1HOM pedjy,
CHYLUTAME M Helbale ¥ I'PDAaHMIAMA SaKOHA. 1

IlpaBHo maK ¢TEAPAAGUTBO HOHEKTEe (e Y3JM¥Ke Huj OJATHM MaTepjalionm
11 CTBApA Ce3yCJOBHO HOBM (TO INTO Ce HasMBa AeayKHMja M3 npuponae creapiy,
moryhe je Ha3BaTu Takobe u npaenHa CIIEKynaija), JOHeKJe Ce camo Orpasm-
Hasa MuMe, axn My ce obpaha Tako, ga ce e amome CYMIsaTH y HoBooGpa3sy-
¥l 1 IpPOAYKTHMBAH KapakTep OBe IenaaTHoeTiH. OcTopiham 1o CcTpaHM nMTa=-
IEC O TOME, MOXKE JM C€ wupewe 3uRoHa N0 aHaaouju, cxsaheHo y yobiua-
jewom CMMCAY, HasMBaTIH HOBOOOpa3syjvhom AenartHowhy; aamM DpM TOM 3HA-
TEIRY M OCMMCIY, KakKae CaM My a0, ¥ To He MOoKe 0MTH HUKAKBe CyMmime"
(cTp. 5353—530).

JEPUHT PE3IMKYyje BUWY M HUNCY J¥pUCTIDY neHUM]Y, GUULe 11 HUMCe arpe-
TATHO cTame npaea (BuA. crp. 539; HA 0OBO pPa’nIMKOBALE Jepuur je ykasao v
veexay 3a Geist — o I, erp. 26 1 cu).

Ada 0n ce Dosbe cxBaTHIO WITA je TO BMIIA JypuclpyienMja, Buile arpe-
TaTHO CTaike npaea, Tpeda (jowl jegHOM) ITOKasaTH IUTa je HuKa i¥ypucnpynen-
Hnia, HMHLE arperaTHo Ccrame npapa. — IipaBo ce y XHMBOTY HCHOJBABA Y
hopMm NPaBHMX npasuada, o KOJMX C€ OIUTHja Ha3MBajy IIPABHM NPUHUUNLU,
1 coeuMdpuYHa — HPaBHM CTABOBIL. SHuay jypucnpypenumjy dubHe cpe one
H2QHEe onepaiptje, Koje Jajy npaBHOM Marepujany nproOUTHY i HENOCPEeIHO
IPaRTHHHY HWerosy <hopMy; makne, cea jypucnpynesniumja ce pe [oOgMIKe M3-
HAN TIPAaBHIX CTABOBA M NPMHIOMIA, OTKPUBEHUX HOM CAMOM MIM Koju npey-
CTeRIhE]Y Camo obpaay marepujana, gaaror og CTpaHe 3arkoHOAasBu&™ (CTp. wmeTra).

* Bug. E. B, Bacekosckuit: 1bid., crp. 357—359.

* M cam Jepunr je y Geist-u, III t., repano na je cappemMeHa My jypuc-
npypenuuja buna nox oaayuyiyhum yrunajem Xerena. Peuenzenrn Jepuua
JENHOrNACHO NPH3HA]Y BENMMKM YTHIA] XEreJoBCKe dimozodmje na mera. Taxko
A. Asapepuyu y wunasky o Jepunry (I. Asapesmu: Ibid., v ruasu I KOjy TI0-
ceehyje MeTony merpamueami Jepuura). Oppe ¢Baj mwmcall, cynpoTHo ©. Jlauy,
Koju je, mmuyhu o pasymy v npaBy, MCTHUAO nocebaH, jepMHIOBCKM METO,
TEPAM fa aKo ce eKJIeKTM3aM CMaTpa [ocefHMM MEeTOMOM, TO Jepuur mma nor-
[IyHO mpapo Ha camocraiHoer (Bua. cTp. 81). 3arum, no METONY MCTParKMuBaHka
y Zweck-u, kojn, no MULLEEHLY OBOT NMCLA, HMjE HI MCTOPMjCKM, HM IIPABHM,
i dhnosodekn, Jepuura 6u, 3ajenHo o oMM, MOLITO jJ€é M OH CAM TO TBPAWO
y npearosopy 2a | r. oBor zena, moryhe dmumo HassarTui dunosop-HaTypanmer,
Y CMMCIY clnenbeHMKa crape LUKOoJe NPUpPOIHOT npasaa” (crp. 82). Tarohe ou
MUCIII ga ce JepuMHT HM Ha KOjM HauMH He MOMKe Ha3BATH COLIMOMIOT-TIO3 T~
Bucr (Bua. crp. 83). Ia je Jepunr Gmo nopg yrunajem Xerena ykasyje yu H. M.
Kopgynos, repaehu na Jepuur Huje mozuTuBmuer (Bug. H. M. Kopkynor: Mero-
pua cuaocodun npaea, C. — MerepSypr 1898, cTp. 488). O CPONCTBY Xere-
TMJAHCKMX HAa4dena ¢ [orJeamma Jepumra mume 31 I1. Hosropopues (Bumm. II.
Hoeropoares: Ibid., crp. 63—64, 117 u cn). Ha jennom mecty II. Homropommes
Raxe na je Jepumr, mo Ayxy CBor HCTOPM3Ma, HOpUNazao (paguMin JeBux
Xeremmjanana, Koju cy M3 OjajdekKTMHKOr y4yemsa y3uMalu, yrijaBHOM, WHAe]y
[IPOMEH/LHMBOCTH CBera nocrojeher wu, npu TOM, HaBoau EHrencoBy mmucao jga
2a dujasextTuwiy duaozoduiy uema Huwe:z jednom 3zaysex yrsphenoe, Beay-
Cio8noz, cBeroz (Bupm. cTp. 135), a Ha Apyrom — jza y JepuHra uums uma OHYy
coocobHOCT KOjy je Xeren HPMIIMCMBAO AMjaseKTHUM NojMal OH cTamHo Me-
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— 1bera je y 3abayly OiBEO HMBONUCAH CTUN, HOju cy ynotpebmasanu
PYUMCHWA NpaBHUUM, AeNUMUYHO Temehwn ouurnesHocTH, NAaCTUYHOCTY
roeopa, AenuMuuHo nobyfeHn Ha OBO cCUpPOMALUTBOM je3uHa. , tbuxose
veTadope, usjeaHavetba CUMBONMYHE wW3pase, nepcoHuduraunje Je-
GUHI  j@ nNpuxBatao Kao YUCTY MOHeTy W cx3atao y OykBanHOM
cMucny'’ .2

Y peny o wamusoM U 036umHOM Yy jypucnpyseHuuju — Scherz
und Ernst in der Jurisprudenz, objaemenom Hag u Zweck, JepuHr je
CaMOKpPUTUYaH: OH NpU3Haje Aa ce Kao NAoj nNpuUMeHe HEerosor npu-
POAHO-UCTOPUJCKOT METOAa jaB/ba CBOJEBPCHU mMpaBHu cheTuwmsam, cnu-
tiaH OHOM cTawy Hoje je Lllunep onesao y borosuma lpuxe, Hapa cy
CBW NMpegMeTu MpTee ripupoge Bunu HacTakkeHu BomaHckum Bufinma 2t
Aa nNpasHW MOJMOBW Hemajy 3Hauyaj CTalHUuX W HEernpoOMeH/bUBUX NOTrUY-
HX UcTuHa: Byayhn camo cHoOHUeHTpucaHa opma No3UTUBHO-NPABHUX
HOPMW, OHWM HKWYY, MEHajy Cce W HecTajy 3ajeaHo c¢ wuma, u na 36or
TOra NOrMYKe nocneauue, Koje ce u3Bnaye w3 NpPaeBHOr NojMa, He Mory
padyyHath Ha OeaycnosHy obaBe3HOCT.*’

Mopa ce npu3HaTu 5a je cBe 0BD, Ha WTO yHasyje u E. B. Bachos-
cHM, HA UCTOM MecTy, ucTuuyhu aa je JEpUHr KpPUTUMHY M UCMejasarbe
concTBEHOr noraega, y manodac HaBefeHOM Jefly 03HayaBao Kao jy-
pucnipyaeHumja nojMoBa MAM Hao nNpaBHa cXonacTuHa, Beoma 0Onepno
npema JepuHroeMm TBpAHaMa HKoje chefe W HOje 3acnysyjy Hauwy
Namitby HE CaAaMO Hao TaKkBe, HEro W NO HauWHY Ha HOJU CY MCHasaHe.

.HoHCTpyucat.e npaenor matepujana’ vma BWCOR 3Hauaj, uma He
camo Hay4Hu, HEro U NpPakTU4YHKW WHTEepec, ,.aH0 je 3r0A4HO CYNnpoTCTas-
baTU UX jepaH ApyroM', ,MPaBHO KOHCTpyucawe'' paaje cupoBom Ma-
Tepujany chopmy Hoja Yy BMCOKOM CTEneHy onakuiaBa cyBjerTuBHY Bha-
naewHy Hag teum (die subjective Beherschung), opakne npounctuue u
HOPUCT 3a NpUMeHy npasa; ,,nnactuuHo Tako pehu dopmupare marte-
prjana’ 4uHKM ra AOCTYNHUM 3a nNpaBHO pa3MaTtparbe, UCTOBPEMEHO
ocnobahajyhu namhewe op uvutase mace pgetama. ,, ... Caaa nojeguHe
npagsHe nocTaske urypupajy y BuAy MNOjeAUHUX LPTa U Tauaxa Y
0BAMKY WMHCTUTYTa, KOjU Cce cTBapa HalwoM TMpPeACcCTaBOM; OHE umajy
CBOJy OCHOBY Yy OMWTO] NPEACTaBW W 3ajefHO C HOM NOCREeLHYy Ta4vry
OcioHua Hanase y nojMy wunu oapehuBarsy uHcTuTyTa'2®

Y ,nnactuum npasa’ Hanasde CBoOje 3an0BObEwE (y uemy je u tbeH
noceban 3nauaj) notpeba, Hojoj ce, Nno muuLersy Jepudra, gaje Tavo
MaJIO 3Hadaja W HOoja CAyHM Hao HajBamMHujn MOTUB UMTaBe HayHe o
npasy, norpeba Kojy oW Ha3MBa npasuo-ectercuom. ,V3pa3 npaeio-
-YMETHUYHNW YHYC MOIHE Ce NOoHa3aTu NapafoHCanHuM, anu je Tewklo

nyuira 3 cebe HOBE IPUBEBE M NpeacTaBika parpetuum mobile csercke nero-
pitje; JepuHT CBOjY TEAEoNOTMiY Ha3zuBa DoHeran JuljasiekTns wisa (eine
Zweckdialektik), eymporerapmajyhu je Xeremopoj mujanexTiun nojma  (Bua
crp. 157, 158).

% E. B. Baceroeckuit: Ibid., erp. 359. Ha cnenehoj crpamn, Gememrka 30,
Ii. B. BacHoBCKHM TIOBOPM 0O TOME Kaxo je NpHpojHO--MCTOpPHMiCcEM meton Je-
Puira 6no IpHMibeH ¥y OHZAINIERG] HEeMAYE(D] TNDaBHO] KIRMHAEBHOCTH, HaBO-
nehku, npnit Tom, Kyuua, Ildepua, Konepa, Mepxrena, Bpusns, llurenmasa,
Caocmasa.

26 Buzx. lhering: Scherz und Ermnst, Il uspame, 1885, crp. 12.

27 Bun. Thering: Ibid., crp. 344 u cn.

W Mepnur: 3anaua COBPEMEHHON OpHCNpyIeHini, ctp. 541
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nponahu Hewxaras apyru, agekeathmju. Heynyhewn ce mory ybeautun
Yy HEroBO MOCTOjatke W CHary, camo aio nornepajy yHaorono ... Pum-
CHC NpaBo je peuuMnupaHo oj CcTpaHe 3anagHUX Hapoja WCKbYYUBO
ycnejn Tora, WTO je OHO YAOBO/baBalO OBOM YHYCY, 3aucta n y 4Yemy
APYyroM MONE Aa Ce cacToju oHa 4dapoDHa cHara, Hojy OHO M A0 caja
noHasyje Ha csakor npasHuka? [oBopu ce OBAE, CBaKaKo, BULLE, HEro
0o camoj chopmanHoj norvuuM WU 4OCAEAHOCTM; pedy je o cTBapanawTey
UMTABOr CBETAa M3 4YMCTOr AYXOBHOr martepwjana, o nojparasary nNpu-
poav: y obnactn mucnn. OBaj cBeT — je UCTUHCHa oTalbuHa npaBHUKa,
Ha KHOjem ra Byye HeBuAmuBa cuna... W y camoj ciBapu, cse O0BO
oaylleB/beHEe NpaBHUKA He OW MmMano HUKaKBOr cmucha, ako Oy OH
6uc ocyljeH Ha BEYHO NyTabe y HMHUM cepama jypucnpyneHunje u
ge DM Morao aa NpecTurHe ry camy y HheHOM YMETHUUYHOM HKOHCTPYM-
cawy cBor matepujana. [ae Hema mybaBi, TaMO HEMa HU ycrnexa; Jby-
Gar nar rnpaBHWHa-NpaKkTUMYapa wiWM TeopeTu4yapa CBejeaHO — npema
CBOjoj 0BNacTn HOpPEHW ce camo Y YMETHUYHOM EeNeMeHTy, NPUCYTHOM
npasy; y y3au3atby Martepujana, cTBOpeHOr oaaykama jbyAn A0 CTe-
neHa uwaeanHux dopMuM KU Yy O4YXOTBOPEHY HUWUXOBOM; Y HYyAECKMa OBOr
BUlLEer CBEera, 0 Kojuma OH MOME W Aa Hema jacHy npepcrasy, ga bu
610 o4yLEB/LEH WK, Y NOPETHY U XapMOHWU[K, Y NPOCTOTU W NEnoTy,
Hoje rocrnojape OBAE; Y CNOJeBUTOCTW YUTaBUX Maca MUCAM KU Yy jac-
HOCTW HUX0BUX hOPMU; Y OHOj YBEPEHOCTW, C Kojom oH BopaBu mebhy
tbMMa; Y HeucupnHom DoraTtcTsy, KOje OH OTHpuBa csyjaa .**

JepuHr ce nuTao fa, MoMAaa, He uaeanuaupa osaj ceeT, u- namely
ocTanor, OAroBOPMO AAa cy HaBeaeHe Hacnajge moryhe He camo npu
TEOPETCHOM M3y4yaBatby jypucnpyleHuunje, 1 Aa je He camo 0Ba nocnea-
Ha MOTNa fa U3asoBe OHO PacnofioHMere U OHY J/byDae, Hero aa ce npu
UCTIpamMBarky CMEN0 OCharka0 Ha MUllbersa YMelWHWX npaxktuyapa.®

3Hauaj BUWE jypucripyaedHunje wiau MpupoaHO-UCTOPUJCHOr UCTpa-
MUBAHA HE cacToju ce camo y AaBarby noctojehiem No3vMTUBHOM Ma-
repujany oarosapajyhie npapHe RoHcTpyrumje. Oeoj cneuncbuuHoj ae-
NAaTHOCTW HYMHO je poaaTtu jow wu apyry, ,moryRy camo Ha BULLEM
cTynty'' 4yMcTo npoayeTUBHY. Buwa jypucnpyaneHuuja He camo aa thop-
Mupa LaTu Matepwujan, Hero ra oHa v cTeapa, npu TOM camO OHa, 3aTo,
WTL ICaMo BULLE jypucnpyAeHunja Mome noTnyHo curypHo (mit Sicher-
heit u cBecno (mit Bewiisstsein) aa ctBapa HoB matepujan. LUuperse
no aHanoruju — eTo jeaMHe onepauumje, Hoja MOMHe MMaTtn U 3a HUHY
JYpUCnpyaeHumjy Hapautep NpoAYHTMBHE AenaTHOCTWM, 3ato WTo je
TakBa onepaumwja anctpaxoBaHa OBAE Y Hpajk0j NUHU|jKM op ceor objenr-
Ta, 04 BO/BE 3aKOoHOAaBUA. AnM W OBa onepaumja, ¢ Tadyke rneauwura
HUHE jypucnpypeHuuje, He MOHe Ce HWM BEPHO CXBATUTW, HU CUTYPHO
ocTBapueaty. Y camM0j cTBapW, ako cy HaMm nosHate camo npasHe no-
cTaske, U MMamo rnocna camo ¢ HuMa, To Yume objacHuTM TO, Aa ce
M3BECHa MpaBHa NOCTaBKHa, CTBOPEHa 0J, CTpaHe 3aHOHOAAaBua WCHbY-
yuso 3a oapeljedu oAHoc, nNoTtom WUpWU u Ha apyre? Paau notpebe?
Anw 3aHoHOfaBal, HUje TakBy NPU3Hao, HAKO je nadk MU MOMEeMO Tpu-
3Hatm? Pagu ncrtoBeTHOCTUM ocHoea? Anu wwiTa jeé TO MCTOBETHOCT OCHO-
Ba? W Hyaa camo mMome 3asecTu Taxwea tadka rneguwrtal ... Uupewe

20 Mepuar: Ibid., crp. 541542,
® Bung Mepuur: Ibid., crp. 543.
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No aHanoruju HWje HuWTa Apyro A0 OArOBOP HAa NUTALE: YUHU NU aaTa
NpaBHa NoOCTaBKa, UCTOPWjCKM CTBOPEH 3a nocebHy BPCTY. poannm uau
spcHu nojam? . ‘

Mo JepuHry, pawkne, wupere nNo aHanoruju cnaga y BuWY jypuc-
NPpyaeHUUjy, jep npernocras/ba NPUPOAHO-UCTOPUJCKO CXBaTame npagsa
-—— 3axTesa 4BpcTo oapeljuBame nojMa o poay M BpPCTU, TauyHo oAnBa-
jatbe OHOT WTO je onuwTe YWTAaBOM POAY W OHOIr WTO nNpunaaa nocebHoj
BPCTH. ,,AHO je NOCTUTHYT POAHM NOjaM U aKo je OH pasBujeH Ha OAro-
Bapajyhu HauuH, T0 CMO camum TuUM, JocCnenHo, Ao6unu roTos npaswHu
matepujan He camo 3a cee Beli nocvojehe Bpcte, anm v 3a oue, Hoje
lie Ten Huhu. baw y oBOM W Hanasu CBOj OCHOB OHaj cTas, na ce paseu-
jena jypucnpyperumja HuHaza He moike Gojatm ancoayTHor aeduyura
y npasHuM Hopmama' .’

Jepunr ynopeliyje jypucnpyaenumjy c HaYKOM O NO3HaBatby Npu-
poae W Kaj TBPAW Aa 1M OHa HWje crejuna HenocpeaHo NpakTUYHe uu-
bCBE VMU, Y HDaJH0] NWHWKW, Aa TO, WTO j& M3a3WBano M PYHOBOAMNO
FBEHUM UCTPanBarsMMa, Huje BMO WCKMbYYMBO nNpaxTuuaH uHTepec,
Hero takohe u 4mcTo HayvaH. ,JesHa of HajBoLUX NOYHA, 3aBelTaHux
Ham PMMCHOM jJYpUCNpPYAEHUW]OM, — je ©oHa, N0 Hojoj Hayka, aa 6wu
Ouna npakTuuHa, HuHaga He TpebGa Jga ce orpaHwuyasa NpakTUUHUM' 3

Mo creneHy ¢unosotcre cHare, dunoaocduja npasa u npupoaHo
Npaso HE MOry Ce 4ax HW ynopeauTh C NPakTUYHCM jypucnpyaeHumnjom
—— AOrMaTHHOM, Te Ce OTyAa OHa Mome Ha3saTu thunocsodnja

Beha sacsiyra npunaga crporom oapehusaiby, ycnewHoj HOHCTPYH-
UMj1 HEHOr OJHOCA MW PELIEHA HEHOT YIICTO CUCTeMAaTCHOr NUTarba,
HEro nNpasunHoOj] WMHTEpnpeTauuju.s

JepuHr cmartpa Aa cy Ham pUMCHU NPABHMUM OCTaBMAW jow A0CTa
nocna, — OHW HE CaMO0 JAa HUCY OArOBOPUNKM HAa MHOra NUTara, HUC
MOBylWann fa ux pewe, Hero U MHOrM HUXO0BKU norneaun umajy notpeby
Yy _nonykwagatbuMa, nonpaskama, Wan, y HKpajboj AuHWjM, y nposepu.’s
»3afatas capjauliber BpeMeHa y norneny pUuMcKor npaea cacTtoju ce He
CamMo y HOHCTpyucawy ... HEro u y pecrpyucamwy".! Y Beau ¢ TuMm no-
MWHE Ce U | UMBUIUCTMURKM KYIAT MyMuja", Hoju Tpeba HenpucTpacHo
PasmMoTpuTH.

Mecto noje cnepmu mome BuTu unycrpaumja yrepheHor vy jypuc-
MPYAEHUKMjU pas3nvHOBatba MapTUHUCTUYHOT WIW TO3MjaHCKOT W Gyara-
PUCTUuHOr ToHa.*™ ,Carnacad cam C OHMM NPUrozopuMa, HOjU CE8 uMHEe

1 Wepunr: Ibid., crp. 543—544.
2 Mepunr: Ibid., erp. 544—555 (neo nocnente pewennne noxsyxao T. IT).
¥ Mepunur: Ibid., erp. 546.
M Bup. Mepsmr: Ibid., erp. 547.
3% Bup. Mepunr: Ibid., erp. 548.
10 Bua. Mepunr: Ibid., erp. 554.
37 Mepunr: Ibid., crp. 555.
% Kao mito je wucrakuyro, y HCTODIIiM  jypucnpyneHuuje naga vy ouu
NepHoauyna 1 “ak peryjnapia cueHa ABajy TOKOBRa, uuja je cynpordocT OMaa
PMynuCana joul y enocu TJocaTopd, NPBEHCTEEHO y Chnopy asajy  Haj-
Omnsicpx canegbennka MpHepuja, gBajy oo SHaAMEeHMTIX HeTHp)Y JAOoKTOpa —
apTiHa u Byarapa. PasmuMouiIazkemna oBe ABOjMIle Ccy noBena no oSpa-
~OBalba Apajy HenpujaTesbCRux Tabopa: sapTunucrta uaw e203ujana (Martinus
0sia) 1 Gyaeapucrd. Byarapyucri Cy IPEKOPeBasiM MAapPTHMHHCTE YIVIABHOM 34
*BUXOBY TEeKIBY Ja O/CTYTAjy Ojf CTABOBA PUMCKOT npaga Yy OHMM CJayuaje-
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NPOTUB camor HauduHa Kopuuwherwa pumcram npasom. Hoera je moryhe
Hasgatu MEeToAOM OpPTOAOHCHOT pomanuama. Cnosa pewagajy crsap!
Lte je HanucaHo, TO AejCcTBYje; WTO HUj8 HANMCAHO, TO HEeMa HUKaK-
sor 3Havaja! To je cumbon Bepe y C€BOj HEroBOj HaroTM U NPOCTOTHW.
Cymieam, aa Ou ce caja jow HERO NOTNMCA0 NOA OBaAj CMMBOA Bepe,
any KO HEe 3Ha To, Aa je OH Hewaja umao npaso rpaljavcrea, aa cy
Guna Bpemena, Ynja Aesusa je rnacuna: juris consultus sine lege lo-
quens erubescit (npaBHWK MOpa Aa NOUPBEHM, aKO Ce HEe OcAalba Ha
sakoH). Camor Yanujana un MMasna, ako 6u OHM BacKpcnu, ornacunu 6m
32 jepetuHe, 3aTO WTO CYy OHM YyCTaHOB/baBanW TAKBE NpasBHe NocTagke,
KOJMX HEeMa HWYKaKBOM 3AHOHY, M HOje Ce He MOry MNOTBPAUTM HUHaK-
BAM MECTUMa M3 corp. juris'' .3

ARO ce yuerbe JepuHra u mome yBpcTuTu y Tabop MapTuHMcTa Mam
rosujana,’® BeANKO je NuTare Aa NM Ce UCTOPUjCHa LWHKoNa npasga mMome
CMEeCTUTK y cynpotaH — Tabop Gynrapwcta, 6e3 o63upa wTo ce 3a Yy
pesyje CTpora NPUBPHEHOCT PUMCHOM npasy. Jep, Caeuru je cBojum
AENOM O CUCTEMY PUMCHOT Npaga PacHUHYO C PUMCHOM OPTOAOHCHUjOM
HQ TaKae HA4YMH HaKO TO A0 Heera HUHO Huje BUOo yuymHmuo.!!

BHMA Kaj je TO, 1O HMXOBOM MMUILEILY, 3axTesBasa aequitas. Yerajvhn npoTHR
LachoHOr OAHOCZ Npema MIBOPMMA, LUNOBOr npunarobasama NMPaKTHUHHUM
norpebasma, OyarapucrTi Cy OAAYYHO 3aXTeBanu CTPOr OAHOC NOpeMa TavHOM
CMHCAY M3IBOPA, TYMAHMCH:E I NPUMEHY HODMM CaMO ¥ CKJIZ2AY € HHUXOBMM
TauyniM Cuucaom. Ilpn ToM cy oHu ropopuam sa je rta aequitas, Y CYLLITHHM,
camo cybjexTuBHA camoBOJLa, HasuBajyvhu je noreMeunbuBo aequitas Mar-
tiniana, aequitas bursalis, aequitas capitanea, wro HajboOBe CBOAOMM KOJIMKO

je omrap KapaxkTep MMao opRaj Crnop. — NAPUMHUMNOM]eNHe pasjvke cy npena-
anae y JauuHe Hanage (eua. M. A, TToxpomckuit: EcTecTneiiHo-npasBoBbifA
TEHCHMA B MCTOPHMM rpaxnancroro npaea, C. — ITerepbypr 1909, ctp. 9—11,

A. A, Kpoauk: Ibid., erp. 20—30; A. A, Kpomux ce, mumyhu o crnopy map-
THHMCTA K OyarapucTd no3wsa Ha M. A, ITokpoBckor, a M. A. TIoKpoBCKM
—- Ha Capumbuja n I'pabGapa). Oxko amumHocTt Mapruna un Byarupa wmcnnerenHa
Je uuraBa Mpema AHErKOTA, DM YeMY je 3aHMMIBMBO aa VKOJINKO Ce ¥ OBMM
aeraoraMa JuM4HOCT Bynrapa CamMka Kao MCTHHOBYOMBA 1M €THMUKH TIeMeHM-
Ta, yTosmKo ce MapruH npuKasyje y HenoBosbHoMm cBeray. OBo je pasyMeMBO
Kapg ce mma y Buay mspop (Casmmisy) M KapaxkrTep MCTOPHMJCKEe LIKOJe npaBa
€ ILCHMM IO3MBOM HA CTPOIY NPUBPMKEHOCT NO3UTMBHOM npasy. Ilpema npe-
Aamsy, Byarap je, ymupyhu, mapeamo ga ra caxpase Hacnpam Maprimua Ja
Ou ce u ma Taj nauMH M3apasuaa pa3zamxa meby muma — utl sicul vivensilli
contrarius fuerat, sic deficiens objicéretur in morte (B1gn. M. A. TTOKpPOBCKMIA:
Ibid., erp. 11). Murepecarno je mcrakn Aa crop w3meby Mapruna m Byarapa,
KOjM ce mnpoBlauYM M A0 AaHac, M KOju MX, Kao MO3HATE THIIOBE TOKOBA ¥y
npaeuecj Haynw, ummHn GecMprHuMm (— ,Memajyhu ceoja ogena, Memajyhu y
M3ReCHOM CTeneHy CBoje pewun, OHM CY NpoXHBedan wmuora cromeha i jom
mupe mehy Hama uw y nama caxuma“), M. A, TToxkposcku Pellaga nMTamkem:
«3ap HMje EBEpeMe npu3IHaTH, Ja cy ob0jMua AexMMIfHHO ¥ mopaBy, AeIMMHYIHO
Hucy, da je wuyxenc OutTw y Tecpuju mpasa Mapruw, a y npaxcu Byazap?*
(M. A. IToxposckwii: Ibid., erp. 11, 53, noasykao T. I1.). A. A, Kpoauk csmatpa
Aa CHBH HapeaHu MNPABLL y JYPUCTIDYACHUMj — [I0CJe HuIjaH.a OBOr Chnopa,
Mory na Oyay CBPCTaHit y jezaH o HaBEeJEeHMX TOKOBA. DAKTOP KOju gonupm-
HOCH NpPBOM TOKY je HelagorossasBajvhe crame Bameher npaea, a Apyror —
PeaKuija NpoOTHE HETATMBHMX TNOCHeIMIa KOJe HYIKHO NpoMeTHYy u3 CJao-
GoxHor opmnoca npema Baxkehem npamy (Bug A. A. Kpoauxk: Ibid., erp. 29).
— JBa cxpBatTama 0 TYMademy nNpaBa KILHMIKEBHO je yobmmums A. Ppanuc y
Amjancry cyamja, oa KOjux ce jenaH ApMKM CJa0Ba, a APYTM — AYXa 3aKoHa
(ena. 'B. Tacuh: Veojp y npabHe Hayke, Eeorpan 1938, crp. 147).

¥ Mepunr: Ibid., crp. 562—563.

9 A A, Kpommk muean aa moxke (sma. A. A. Kpoanx: Ibid., crp. 30—31).

it To mernae n Wepunr: Ibid., erp. 563.
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Da 6w ce nobegwno pumcro npaso, Jepudr je cmartpao aa je
HYHHO OBNajarv HEeroBum opymjem. , J[leBusa Hale CaBpemeHe jypuc-
npyaseHuuje Ouhe: whu nyrem pumcror npasa, He 3aycrasikajyhu ce
Ha emy'.*?

JepuHros OAHOC npema nNPUPOAHO-NPABHO] WKOAW HajGomse wny-
cTpyje oBa werosa Mucao, uapamieHa y obnuMry capkasma: ,, ... Mepuno
npasa HWje anconyTHO Mepuno UcTuHe, Beh penatusBHO MESpUN0O LWmba.
M3 Tora cnepyje, Aa cappiuHa npasa He camo mome, eehl u mopa Gutu
DeckoHa4yHO pasHopoaHa. Hao wTo nexap He nponucyje ceuwma Bonec-
HMUMMa jeaHO M ucTo cpeacteo, neh ceoja cpeacTtea npunarofyje cra-
Y NauujeHTa, UCTO Tako He MOME HW MpaBo n3jaBaTu CBYja jeaHe u
ucte Hapepbe, Beh ux Taro ucto mopa npunarofjaBaTm HapoLHOM cTa-
kY, CTYNHY HEroBe Hyatype, nortpebama spemeda wau bome pehu, 1o
HMje camo rono ,Tpeba’, Beh je 1o y cTBapu jenadH wctopwujcHu harar,
KOjM4 ce YBEBHK M CByJa HEeMWHOBHO jaBma. Mucao pa npaBo y OCHOBWU
Mopa pa Oyae cByAa jeAHO WM WCTO HMje HUWTa NamMeTHWje of, HeHa-
halwbe upeje, aa nederwe ceujy bonectm mopa OUTKM noajenHako —
jeAHO yHWBEep3anHo npaso 3a cBe Hapoae buno 6M WTo U YHUBEpP3aANHU
peuent 3a cee BonecTn, To je BEUUTO TpameHW HaMeH MYLAPOCTH HOju
y cTBapM He Tpawie myapauy seh camo Gypane'.*

Maxo HateroMyaH y CBOM OAHOCY MpemMa NpupoLHONpPaBHOj LWWKOX,
JepuHr wnak Huje mMorao a ga y CBOj CACTEM He yrpagu v NpupoaHO-
-npaBHe enemeHTe. Ha 10 ra je npumopapana ncruia musorta.™

Peuumo, Hajnpe, pa Jepuur, uctuuyhu yHusepsanusam Hao npe-
cenafyjyhy upty pasBuTHa npaga, ofaje npuMaHarbe NPUPOAHONPaBHO]
LWUHOMW, KOja je, NnpaBMAHO CNO3HaBWwW OBY UPTY HOBOr BpemeHa, npo-
rnaiuaBana CBOje yd4yere 0 CBEeONnuTOCTW TpasBa, He3aBWCHO] o4 npo-
MEH/BMBOCTWU BpPEmMeHa v MecTa. ¥ ToM noraeny GH roeepu na je osa
TONMKO ONM3y TOKY (.0BE WCTOPWjE, HOAWHO je WuCTopujcHa o4 Hhe
nanexo.*?

byayhu pa teneonowHsa Teopuja npasa JepuHra npejcias/ba peas-
LWjy Ha WCTOPWJCRONPAaBHO CXBaTakke 0O OPraHCHOM pPa3sBuTHY npaea,
TO j€ OHa HYMHO BacHpcna mnasecHe enemente dmnosochuje XVIII BeHra.
Hao wro M. Hosropoauec yKasyje, enemeHTe cTape dunosoduje
!epuHr cTaB/ba Yy OKBUPE MWCTOPWMjCHOr pHaMaTparba, ycneg dera ce
OHW W NUWaBajy ancTpawTHe npasoauHujHocTu. ,JIM4HO cTBapanawTBo
AcOKrja y wera 3Havaj HeonxopHor chavkTopa ucrtopuje, Hoju HE oapuye,
Behi Hoju ycmepaBa weH TOK y cHaajgy c ycnoBuMa ONTe 3aHOHOMEP-
HOCTW; yHMBep3anHa Havyena ce A0BOAE Y Be3y C HOHHPETHUM MCTOPWU]-
CHUM pa3BWTHOM; MNPOrpecuBHa CcTpemMHEeH.a Hanas3e o0cloHaul, y CXBa-
Tawy peanHWx npoueca, HpO3 Koje ce eBpwn obpasosBarbe npasa;
durozodcHn MHTEPECH CE Cjeaubyjy C UCTOPUjCHUM MCTpamuBamem' .

12 Mepunur: Ibid., crp. 573.

3 Jeppnur: ITnm vy mpasy, Beorpag 1894, crp. 304—305. ¥ pycEoM OpeBony
Zweck-a peo peueHme, Koju cmo MOABYEIN, HenocTaje, BepoBaTHO 3DOr oLeHe
Oa je mpeomitTap ¥ — Henpuerojad (Brun. Mepuur: Ileas B npase, C, — IleTepbypr
1881, crp. 319).

4 3arp 6M umnag Omno Goike no camor JepuHura ga je Jen nocnenme, rope
noasytueHe pevueHMIle. M30CTao: XTeo TO HO MIM He, 0BAaKo e MoKe, ¥ Ma
KOJIMKO] MepH., OOHOCHMTHM M Ha HErd.

45 Bup. lhering: Geist... I, crp. 11 (saBeneno npema II. HoBropoales:
Ibid., crp. 149, Genewxa 1).

48 TI. Hosropoaues: Ibid., crp. 161.
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JepuHr BplM CBOje WCTpardmBarbe CBecTaH upeana Hoju Ttpeba
N4 ce OocTBapyje y wuctopuju, maga ce ogpeljuBare oBor memano
npema esonyuujun wercea nornepa. Meljytum, casnarwe HajBuwmx Ha-
vyena, Hoja Tpeba Aa cnyse Hao PYKOBOACTBO Npasa, HWje ra Hany-
wrano wukaga.' ,Maeja npasal, — HAM4E OH jeOHOM: C OBOM peujy
nokA3yje ce npej Hama Hajsehu w HajTemm npcbiem yuTase jypuc-
npyLeHuuje, jep ce K13a e CHpUMBaA MUCaD 0 pavyHy HayHe C npasowm,
C HEroBuM 3aJaTHOM Ha 3eM/bW, C HENOBUM CcTatbeéM Yy rpaHuuama
MOP&NHOT CBETA, CKPMBA Ce W HKPWUTUKA 4YWUTaBe HEerose nperxojgqc
uctopuje’."s Hema cymie pa je Jepunr y npasy: noctojehun npasHu
nopejal je camMo HecasplleH U NPOMEH/LUB WM3pa3 wieje npasa Kao
CTENHOr paspMTHa HOBUX Hauvena.*®

Y Geist-u Jepurr, noa ytuuajem cTtapo-pumcunx obpasaua, cras-
/bl NoA NpU3My camoonpejeberbe MWUHOCTWU, XBalu PUMCHA CUCTEM
cnoboae Kao ,,anconyTHW WAean, KojeM CBaku Hapog Tpeba aa Temwu' .
HaurH » 00um ucnyrerba HajBuller 3axT2Ba HOjU ce NOoCTae/ba nNpasy:
npri3Hake MNpaBa caMoonpepenewa, YRasyjy y KOjoj mMepu je cBaiv
MO3UTHMBAH CKCTEM CXBATMO M OBArJIOTMO CYWTWHY npasa. Hajsuwwn
safiatal Ce cacTOju y Hanawerby rpaHuua u ytephuBaiby paBHOTEHE
namely nojeauHux nauua u APYWTBEHMX rpyna Koje CToje W3HaA HMX.
McTopujcko MCHYCTBO nokasyje pa ce oSa YecTo Hapywasa vac vy
OBY, 4ac y OHY cTpany, yac npeosnaljyje cHara apHiaBHe BAACTM, 4ac
uHaviBuayanHa cnobopa. lNpea HpajHoCT BOANW HECamMOCTalHOCTM npasa,
a apyra, bes ob3upa Ha onacHOCTWM U HeBO/LS Koje cobom Hocu, unak
GCTaje BepHa HajBUILO] WAeju npaea, carjiiacHo HOjOj YOBEH MOMHE
“matn osnawhere Ha usBecHy ccepy, rae 6u KBerosoj BosKu U pasy-
MeBaky npunajgao oanyuyjyhu yruuaj. — 32Ha4vaj npasHe chnobope,
cbjawraza JepuHr Ha ppyrom mecTty, oapehyje ce He HeHMM MaTe-
pUjanHumMm pesyntatuma, Beh mweuoMm mopanHom mucujom. Hao Hera-
tMja, Hao cTarbe HE3@BMCHOCTW CrOoJba, OHA jOW HEMA& MOPAaNHOr onpas-
Aaka: OBO [O] Aaje OHOMHOCT Ja CAYM¥WM Hao YCNOB 33 AEN0Bamkhe
OBEYjE BO/LE, Hao MO3WTUBHE TBOpauke cune. Boma je TBOpauHO-
-TpaguTesbecii oprad nuuyHocTu. Paseujatm TBOpausy AENAaTHOCT je Haj-
Bulle NpaBo YOBEKa W HEOMNXOAHO CPEeACTBO 3a HEroBo MOPAnHo ca-
Mosacnutarbe. OHo npeTtnocrtaema cnobozy, — garkne, u moryhiHocT
eHE 3noynoTpede, — jep Hao Hawe TeopawTBo Moryhe je cmartpatu
camo OHO WwTo cnoboAHO TpOMCTAYE K3 Hawe AUYHoCTU. TpuHyauTH
HogeKa Ha 400pO, PasymMHO WUTA. HUjE TOAWKO TPEexX NPOTUB HEroBor
onbeae/bersa, 3aT0 WTO ce Ha 0Baj HadMH Hhemy cnpedasa wabop
CYNpOTHOr, HOAMHO 3aro WTo My ce oayauma moryhuvoct aa pena

47T Bua. II. Hosropomues: Ibid., crp. 162.

48 Thering: Geist... II, 1, erp. 23 (naBegeso npema TII. HoBropoaice:
Ibid., erp. 162).

M. I¥n. E. H. Tpybeuroj ucrutie Ja je ORAKBO cXBaTamke Hic.e npasa
MOTTIYHO ¥ CKAIaay € OHIMM WITO YH€e OpHUCTANIMIle NPHPCAHOT NPaR&. M TERIN
Aa 61t Jepuur morao 6urtn yOpojeH ¥ MX, Kaj v Hera He by OMI0 ,H3pexa
JUijaMeTpanHo CcynpoTHor KapakTtepa' (Buy. Ku E. H. Tpyfeuxoit: DHUMKIONC-
aua mrpasda, Mocksa 1908, crp. 78).

4 Bux. . Asapepnu: Ibid., crp. 104—105. JI. AzapeBitd HMCTHMue 13 OHAj
KO ce GopH 34 KOHEPETHO, VCTAHOBJLEHO IIPaBo, NMPOTHB HOBMX Hauedd, HIe
YBex McToBpemeno Oopan 3a wdejy npesa, Hero npe cBera oGopall camMo 3a
ouyBaH:¢ nocrojeker nmpaBHOr noperka.
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nobpo no concteeHoj nobyau. OOezdeneHocT nocTojaka OTHPUBA
ce 3a BOJ/bY cCamMo Yy ApHasu, Hoja je cbaredHa pa npusHaje W WTATK
HEHY TBOPaYyHy MUCU]Y, Y BUAY NpaBHe BJactu u cnobope. Anu vy
ko;umM rpaHuuama? MCHycTBO T1oKasyje ceRyfAa nocTojaibe 3aKOHCHUX
orpaHudersa cnobope. [a ApiHasa HEOCNOPHO Wia Npaso Ha TaHBO
Mellatbe, o Tome He Tpeba y Hawe Bpeme TpowwuTk peyn. Ho nowne
ce npocTupe OBO nNpaBo? AKO ApiaBa MOHE [Aa y34MiHe Yy 38HOH cBe
WwTo joj ce yuuHu po6po, MOpPanHO W UEAMCXOAHO, TO 3a OBO Tpaso
HEMa FPaHMUA, W HasBeAeHo rope npaso NMYHOCTA Ce noAsprasa Cym-
tbW; KHpEeTame, Hoje joj aApmasa paje, Ma Taja HapakTep npocTor
ycTynHa, papa w3 munoctu. Oeaj norsiea Ha ceemoR papwaBe Hoja
cse ryta v cee onet ua ceGe cteapa, He rnepajyhin Ha Gancrase 3a-
cTope Yy KOje OH TaKo paao BOAM Aa ce obnauun, we raenajyhn na
roomMee dpa3e o HapoaHom pobpy, o cnefjerwy 0BjeRTUBHMX TIPUHNUUA,
0 MOpanHOM 3aKOHy, — 0Baj Nornea octaje MeTvHcKo paharbe camo-
po/Le, Teopuje AecnoTuama, cBejeAHO HO ra CchnposoAvo, HapoaHa
CRYflUTUHA WMAW anconyTHU MOHEpX. FberoBo NpuxeBaTta.e 03Ha4yasBano
BU 3a NMYHOCT u3aajy npotuB cebe came W NPOTUB CBOT MoOpanHor
onpeneserma — MopanHo camoyBuctso™ — JepuHr je cmartpao Aa,
c Taure rneguwiTa uaeje cnobose Kao anconyTHor wieana crsaparba
npasa, NPOTMBYpeYe CYWTWHW nNpaga YCTaHoBe CaHKuMCoHWCaHe 3a-
YyBEK, U ako cajalwrocT Hanawme OyayhHocTw Bedute u HepacKuause
Beze. HaHocehin, Ha Taj HauuH, wTeTy chobean U HEHOM NPUPOAHOM
Pa3BUTHY."!

Oeu nornean JepuHra cy peayatar MpPUHUUNKUIENHOr W KPUTUYROT
ORHOCA NMPEeMa MCTOPWUjKM: MCTOPU3SM HOju nponosesa HDe3yc/noBHO yBa-
Waparbe NPOoLWNOCTU Y Hera je HanywTeH, jep ce cmatpa rpexom npo-
TB upeje npasa. Mnak, 1beroso yuyere je HOBUM WM3pas wucTopuama vy
H2yLuM o npasy.™

Y Zweck-u, rosopehu HenocpesHo O uwby npaea’™ — O HUBOT-
HUM yCNOBMMa APYLITBA, JEPUHT UCTUYE AA je UWe npasa obesbehere
ycnoBa ueota ApywTea y obnuny npunyse.” Cse npeTnocTaBre Ho-

50 [1. Horopoguep Kame nn oy o7 epemena dunosoda XVIII Bexga jeana

W3TOBOPEHEe M3pasuTHje pPeyun y JamrTHTy ,npasa ‘oBCKa U rpabannHa®™ (BITH.
I1. Hoeropoguen: Ibid., crp. 164).
51 Bun, lhering: Geist... 1T, 1, § 24, crp. 25, § 30, crp. 128—131 (nase-

neno npema II. Hosoropoaues: Ibid., crp. 162—165).

52 Ky, E. H. TpyGeukoj cMarpa ja je y yueilby JepuHra, Koje NnpeacraBiba
oany«yjivhm yaapaity HMCTOPMjCKO] LUIKOJAM IPpapsa, MCTOPM3am Crynuo y HOB cTa-
nauivm cBor paseutka (ema. Kun. E. H. Tpybenxoi: Ibid., eTp. 75).

53 Y pyCcKOM TIpEBOAY O caapiajy npasa (B cTp. 316).

51 Bun, Zweck I, y cprickom npesoay: crp. 307: y pyckom ——: cTp. 321 —
Mz3pecna paziauMKa Vv TpeBogMMa oAroeapajyher, ¥y ne3zm c oOBuM, MecTa, —
npesonM Cy Ca PasaMunTHX M3Jara Zweck-a, — ropopmM Ham 0 Tome 7Aa je€ ¥

KacHIjeM M3jnamky JepuHr JAOoTVILasao CBOjy MIMCAO, menehn g8 je YYHMHH
jacumijom. JocnosBue heMo HaBecTn ©BO MecTo ¥ 004 HNPeEOJA. LTIpapaHoOCT
je ona nemmcxomHOCT Koja je uagpxKanaa npobDy Kpo3 MHOIe BEKOBE, d To he
pekis, na je owa Ha JHY CTalo’KeHn CJ0) LEMMCXOAHOCTH Ha KOMEe noauBajy
APYri CJAOjeBM Te MCTE LEeMMCXOJHOoCTH, KOojuma je THM caMuMm ocurypaH orIecTaA=
HAaK. Hy npolec crpapap-a TOr HajiIMzer cioja, MCTH je woju mn Hajmaabux
cnojeBa. OH HMje HMIITA APYIO 0 CTANOIKEHA, KCKYCTBOM OonpodaHa UeTHexoi-
HOCT, KOja ce y3guraa Hajg CBAKOM CYMHO0M. Cpe 1ITO ce HAJA3M ¥y 00JacTH
npasa, M3asBaHo je ¥ KMBGT UMBY M II0CTOJM paiM HEeKOI 1uLkLa. HeMoRyTIHO
IPaBo HMje HMUITA JAPYro No jejaaH CTECP IIMiba, HijM mojemruM agTil nocTaHkKa

183



juma je ycnoe/k€H OMncTaHaH W Hanpejak ApylWTBA, N0 OAHOCY fpasa
npema w1Mma, Aesie Ce Ha TPU Riace: BaHNpaBHe, CMELIaHONpPaBHE U Yu-
ctonpasHe. [lpBe Hanamie 4vosexy npupogHa cpeauHa. [MpaBo Ty Hema
HUK&HKBOI yjiena, jep ce reroBa BNacT RPOCTUPE Ha JbyAe, a He Ha
npupoay. Opyrn Aeo npunasa MCHLYYUMBO YOBEHY, U OBAE Ce NOHAaBbAa
pasnuka wu3mely 3anoBecTu uuje Ce WCNyHeHEe CcTasB/ba Ha pacno-
narawe 200poj BO/bM YOBEKa, WM 3aNoOBECTH YMje Ce WUCMYH:eHe YCNOB-
vasa npuHyaoM. JlInunoct aobpoBosmsHo pasu y caysbu apywTtsa cBy-
A2 rhe ce HEeH UHTEpec noknana ¢ uHTepecom apywrea. Tpehu peo
cy ycnoeBu unje obesbeherbe APYWTBO CTaB/ba y AYHHOCT WCHbY-
41MBO npasBy, — TO je obnacTt HOoja My npunaja y UenuHu.’s

. Hosropoauee je usmely nornepa JepwHra Ha 3ajaThe npasa
03Ha4umo Hao GuTHy, ucTnuyhiu, Nnpu ToM, 42 OBO HWUje OAY3EN0 KapakTep
NPUHUMNUJENHOCTH HEroBy noraeay Ha nnaso. ,WMHAMBUAYaNHW pPa3Bu-
Ta¥ ca CTeneHa BPXOBHOr HpUTepuiymMa ApYWTBEHOr ycTpojcTtBa Ouo
je cnywTeH L0 3Hadaja jeAHOr o4 MHOMMX WMHTEepeca, udja 3alTuTta ce
saxTesa oOnwToMm Hopuwiy. JluGepansia Teopuja je ycTynuna mecTto
AOHTPUHU ApHaBHOr couujanuama ... llporpecuBHe TeHaeHuuje mero-

NpUnangajy TarRo JajeKo] NPOIUIoCTH, Ja X Ce 4oBevMaHCTBO He ceha. BajaTax
Hayke y IMTAmky O MCTOPHiM IIOCTAHKA NpaBa MCTH je, KOjM i ¥ OMTamy o
nMoCTaHKY 3eMiniie Kope, a To he pehn na joj je 3anarak pa pexoterpyiHile
CTBAPHH nponec xojum je To maepiueno. IToTpeGHO 3a To cpescTsBo npy:ka joi

k. — ITa kagas jgaxkie 1m Mome mMari npaeo? Ja cam jomr pammje {cTp. 5)
HA OMTalLe 1ITa je LLe Jefama XKHBOr CTBOpa Aa0 OATOBOP KOjM TIacH: na
oCTRapM ycaoBe norpebHe 3a meroB (Basbja: csoj! — T. II.) oncrauax, a can

IOWITO PKEeNMM Ja AaMm Aed@UHMINLY O CAaApmuHl [paBa HamoBelYieM ToOM Ox-
rOBORY: ja je npaso O0JMK 3a OCHTYPalbe MKIBOTHMX Morojaada APYIITEBA; Knie
i€ ApaBa NocTaBMja CMJI0M CBOje NMpuHYHe BaacTi' (ctp. 306—307). ¥ pycxom
NPeBoay OHOCHA MMCA0 O NPABeIHOCTHM (MPAaBMYHCCTHM) je Hepa3Bujeira: mpa-
BeANo je bopma ,UeIMCXONHOTY, YBPCT H:ETOB TAJOr, . HACVIPOT CHOM TOTY
¥ RsQTOBOM UTKOM cTatky. CBe IITO HaJazuMo HA OCHOBM Npaepa, M3a3saHo
e ¥ MMBOT UM/BEM M DPanau HMba. Yutaro nraBso Hifje HULITAa JIPYIo 1o ie-
JTUHCTEeHA WJBHA TBOpeBuHA, MohaH mpaBHH Tom ¢ 6e3GpojHMM MHOLITBOM
mHMara, Koji ce HasMBajy IPABHE TIOCTABKE, KOilM MMajy CBaKll HEKH LUilb,
TeXmy, mMewy. CpakoMme, ko ce He GOjU MCTpakMBalbd M PASMBILLAILR, IHMJb
Ce Hiurjae He OTKPHUBA € TAKBOM ouMriaenuomhy, Kao y obsacTy npasa; CTEPHMTH
oBaj 1ML, OocnOBOAMTH Tra O Bap/LHBOr OMOTAYMA TOOOMKILE MHOTHHE, Coa050-
hetHe of CcBAKOT LA, MHMHM HAIJBMI 3a0aTaK Hayke mpapa. Takpa je oCHOB-
Ha Maeja cajammser Jesaa, 4iji je IpBH, NPeTXonHM 1eo npearihed 3a opu-
npeMy OBe eje, APYyrM naxK MMa Kad CB0oj 3aJaTak HheHo TIOTHYVHO o5paljao-

WEHe U nojapoban pa3BMTak. — AKO je opa Miaeia npaBeaHa, To Ce MUTAILE O
cadpocajy TpaBa CBOAM Ha TMTALE O yuby npasa. — Ulra je To s npasa?
Pememmy osor nuramba Tpeba na npeTxonu pellerne JIpyror, — o ToMe, mira je

TO 1wk yoruuTe. CBe 1UTO CMO PeRJM Trope, M LITO MMaM0 Ja Kaj)<eMo none,
npubmukrasa cc Tome, ga he Gurtu gara moryvhHoCT ¥ 3aKBY4YRy (roa. 12) ga
Ce€ pPeuni oBO nMTarke. AJM M3 DPaHMiMX YKa3sMBaika 4MTaJdall ce BepoBaTHO
Bch ceto Mor nornena Ha oBaj mnpeagmer, Hapo4YMTO M3 NDpobJjeMcEoT (HA
¢rp. 22) oapebuBamna JenoBama. Kad 0CTBAPUBANA IICUBOTHUIL ycaosa Jiaia

rwoje dejereyje. — Bpahajyhu ce nocnmenmem mojuy, oapebyjem npakBo, Kao
nbeabehici-e ACUBOTHUXL YCaoBa OpywTea Yy Hopsu npunyde’ (320—321). —
Hapenn cmo oB0O MecTo He camo 360r merose ABe pBapHjaETe, Hero i 3600

Tora mITO pasnMKa ¥y HBUMa OTEPMBA Ja CYIIPOTHOCTH Vv JEPMHTOBOM MOTJIENY
Ml CHHOCHO IuTalbe, KOojy Hexu ueruyay (Ha npumep, II. Hosropopies, KH.
k. H. TpyGenkol), Moga 1 HeMa MM, ¥ CBaKOM CIyuajy. HUje Taxo BeJXHKa.

% Bun. Zweck 1, y cepnexom npesoay: ¢Tp. 313 m cn; » pycEoMm —:
crp. 328 u ca. Vi, u Tauwon: Epoawlua Opasa i OBLIECTREHIIOC CO3HAHNE
(mpesox ¢ dpangycror), C. — IMerepbypr 1904, cTp. 44.
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COr WCTOPU3Ma OcTane Cy v OBAe y NyHOj cHa3Wu. PaanuKa ce cacrtojana
caMo y TOmMe, Aa je Hao pykosogehn uwb passBuTHa NMpuaHaTto Guno,
YMECTO WHAWBUAYANHOr camoonpegesmsera, onwTte ao0b6po. ¥ osom no-
cnearwem npuHuuny Hahena je Buna HajBulia OCHOBaA NPaBHOr NOPETHa,
HOje My Aaje MOpasHO onpasjarbe M HUBOTHW 34avaj ... .

Hucmo curypHiu pa je [1. Hosropoaues 6uo y npaBy Hap je op-
HOCHY W3meHy y JepuHrosy norneay osHaumo cynpotHowhy wuameby
nubepanHe Teopuje W AOKTPUHE APHABHOI couujanuama, U 360r mo-
ryhHocTn ga ce oBMM HasuBuMma Aa Apyluunje 3Ha4Yere 0h OHOT Koje
MM je [ao HBUXO0B ojawumbanay. YuHW Ham ce oa ce npe MOMe rogo-
pUTHM O TOME Aa je JepuHr y nouvYeTHy CBOr CTBapanawita WCcnosbaBao
M3BECHY CHAOHOCT Ha MHAWBUAYANUCTUUHOM rneauwTy, euaehu y uH-
ansuayanHoj cnoboaun mpean Hojem Tpeba da TeMM npaeo, a HacHuje
CTA0 Ha TayHy rnejuilTta ApPYLWTBEHOr yTuiuTapusma, no Kojoj je apy-
wTBeHo apobpo, obe3beherse ycnoBa MBOTA APYLITEBA UWB U Maean
npasa. OBaKko u3pameHa pasnvHa BUlie HaBOAWM Ha HUXOBO Npubauiia-
Batb€ W LONYyHABake, a HEe Ha MNOTNYHO pasuiamere W WCHMby4Yeirbe.
Ouso nocnelwe HW cam JepuHr, CUTYpHW CMO, HUje Heneo.

HesacucHo oa onwtux TeHAeHuwja Zweck-a, y ibemy ce nory
Hahh M HenocpeAHa ykasueara JepuHra, y HOjuMa ce cagpie npu-
PCOHONPAaBHM ENEeMEeHTHU.

OapeauBwM nojMoBe npaBesHOCTM W CamMoOBOMmE,” JepuHr WHCU-
cTipa Ha MOryRHOCTM npumMEeHe O0BMX MOjMOBA Ha HapaKTEpPUCTURY
3anoHa. NoBopumo, npumMmelyje OH, HE CamMO O CaMOBOJ/EHUM pelleruMa
cyhMje M CaMOBOJBHUM anTuma Bhaage, nNpu 4Yemy ce PYHOBOANUMO
MEPUIOM NO3WMTUBHOP npasa, eefi U 0 CBOjeBO/LHUM 3aKkOoHUMa. Y no-

CrearbeM cny4ajy nojam camMoBO/be Hema NpPaBHu KapaskTtep, — jep
3aHoHOZaBHa BNacT CTOjU Haj 3aHOHOM, JAOK je BAacT cyauje Wau
BNaje notymmeHa 3anoHy — seh mopanHu. 3axoHogasal, je mopanHo

obasesan aa ce Hopuctu csojom Bnawhy y uHTepecy apywrsa. Hbe-

56 T1. Hosropoguen: Ibid., crp. 165 (noasyrao T. Il.). ¥n. o uMHAUBHAYA-
AMCTHYKOM INIEAMIOTY M JAPYIUTBEHOM YTHIMTApMaMmy Vv JepurHra A. AmeHROo:
OneIT CHHTETHMYECKOH Teopuu npapa, HOpbes 1912, cTp. 1386.

57 O npaseanocrn Bup. Zweck I, y cprnekom npemsony: crp. 158—160;
¥ pyckom —: 176—177, 1 Tnasa VIII, M3 osmavenwx wmecra, usmeby ocranor,
caznajemo Jza je uAeja NpaseHOCTH 3axTEeBRaHa o WHTepecia apyumrsa M
caobpa3sHa BMMa paBHOoTexka u3meby jgena (nocna) M BEroBHX HOCHENMIld 3a
OHOr Koju BpUIM TO Jeno, Tj. uamehy 3u0z deaa u wasne, usmeby cColpoe
nocTynkKa u Hazpade. Hurge ce Ta paBHOTe:a HE [HOCTHMIE Yy TOMHMKO] MCpH
Kao y cdepu npomera. Exsusaaenr je ocTeapewe udeje npasedinocTu iy exKo-
womcroj chepu (Bua. crp. 158, onu. 176). — Kao npagTuHEn 1IWH TDORCT-
HOCTH je ycnocTaB/bake jedHakocTd; ¥ TO Kon MaTepHMjaliHe MIPaBelHOCTH:
Yenocrap/balkhe YHYTPAWE JeIHAKOCTH, Tj. paBHoTeke usmehy sacayre M Ha-
rpage, uameby KasHe 11 KpuBuue (pHMMCKo aequum, Heuauxa Biligkeit), a xop
dicpMazHe NPaBEAHOCTHM: YCIOCTABILAILE CNO/bAULIHE jenHaKocti, Tj. jeaHo-
"pA3HOCTII Vv NPMMEHM 33aKOoHa HAa nojenute cayyajepe, Pemrasamme npsor
3anarka y ApAaBM I0CA0 je 3aKOoHOIABLE (0H, YOCTAJOM, MOMKe, [IpeMa OKOM-
HOCTMMA caydaja, ga yoyTe Ccyamiy 7aa IpUMEesyje Mepriio rope NoMeHYTe
YuyTpalme paBHOTEXEe — puMcKa action in bonum et aequiim concepla,
ytaen wera he TakKBO MepMJao 3a cymaujy Omrn ¢hopmaano obapesHo), a penia-
Hame JApyror 3ajaTKa je mocao cyamje (Bpuueme npapocyba, npaBoCyCTEO,
Rechipflege). IIojam mpaseanocts ce orpaHMYaBa caMo Ha oHEe opraHe
Bracry 3a Xoje je pyroeBopehe naueno Haueno jediaxocTu y npasy, a Haume,
Ha 3aKoHOjAaBLA M Ccyamjy (Bua. crp. 254—255, oam. 265—266).
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rosp nipaBo je ucrtospemMeHo v obasesa, ayr. V3 3apnatha Koju my je
NGCTaB/beH, NpoM3nnase 3axTeBW HOje Basbka Aa 3aA0BO/BLU, U HOpPME
KHoie Bama aa nowTtyje. W 3akoHoaaBal, nakne, mome na 3noynorpedbu
nosepeHy my Baact. lprMerbyjemMo Hasus ,.CamoBO/baH npema OHUM
22HOHCHWM NpONUCKMMa, y KOjUMa je 3aHoHoAaBsal, AoWao y npoTuBy-
PEYHOCT C ONwWTUM TIipuHUMNUMa npasa. ¥ 0BOM CMWCNY Ha3uBamo
WCTOBPCHE aKTe 3aKoHoAaBHe Bnactu wu HenpaseAHum (ungerecht).™
Hac wro Bumaumo, Jepunr yrtepfliyje uaejy MopanHe HKpuTuUKe npasa,
3a KOjy Hao HpuTepujym cmartpa cenaa u3amelly ogpenaba 3anoHa W
HMXOBUMX NPETNnocTaBink,’ Tj. MMBOTHUX yCNoBa, NpW HojUMa ce OHe
uauajy."

N3 cywrvHe nomwuaosara, HOje NOCTOJM Y CBUX KYNTYPHUX Ha-
poAa, JepuHr M3BOAM 3aHbydaH 0 HanywTakwy Havyena MCHbyuuBse
BnajaBMHe 3anoHa, — MNpaBo 3Ha Aa camMo ca 3AKOHOM HEe MOme Aa
npolje, aa My je notpebHa BMWG NPaBeAHOCT, HUja CTOjM HaAA 3aKO-
HuM, Aa Bu ce y nocebHom cnyvajy nasHa joBena y cHaal ca 3axTe-
Buma oceharwa npasa. MNpasuno: nulla poena sine lege, Hoje npucsaja
cebn KapawTep anconyTHOr saxTeea nNpaBeAHOCTH, Y CTBApW UMa camo
yCcnosaH 3Havaj rapadHumje NMpPOTMB CaMOBO/LE W Takas 3alaTaK OHO
paspewasa. Anu Hajy3BulIEHW]M UMb NPaea CacToju Ce He Yy MCHBY-
uery mMoryhHocTh popmante camosone, peh y octsapewy matepujan-
HE NpaBeAHOCTU, U YHONWMKO OBO NPasuno NPOTUBYPEYM TAKBOM OCTBA-
pewy, OHO Hema oAarosapajyhu OCHOB. JepuHr npeaname ycraHosy
HajBriuer cyaa, Koju Ou crojao Has 3aKOMOM M, No cacrasy, He OM
AONyuTao 4ak HM nNoMucao, Aa ce Moxe buno Kap npeobpatutu vy
opvhie camosome. Taj cyn 6Gu umao y3suleHy MUCWjy NOCPeAHWLWTBA
usmelly nucaHor sanmoHa u npaseAHOCTH, dnter acquitatem jusque
interpositam interpretationem, Kako ce uaparmaBao HOHCTaHTHH.
Tume 6 ncrTospemexo Guo CTBOpPEH OpraH 3a AamM Pa3BUTak U yca-
BEnwasarbe npaea, Hao HajaroAHWMjM HA4YMH HOJU 3@ TO NOCTOjU jecTe:
U3puuare npappe.”’

He mome ce otetn ytucky aa je Kampl npumena y oGnactu npas-
Hux nojasa [apsuHose uaeje o Bopbu 3a mmeor (struggle for life) .
Ta 1 cam Jepunr y npearoBopy 3a npsy csecry Zweok-a ucTuue aa
cv LapsBuHOBY TEOpujy y NyHOj Me€pu NOTEBPAUAM DE3YNTATH A0 HOjUX
j2 jnowao npu ucTpamuBary WCTOPUjCHOr pPa3BATHA npasa.

bopba 3a octBapewe npaea He MOME Ce y3eTu Kao anconyTau
daxTes. Hao wWTo TO YuHu Jepuur, Gpavehn wmnerauror Tprosua LUaj-
nowa. Moaueajyhn ce wa Ulewcnupa, Tj. Ha peun wa ycra Wajnoxa:

5% Bua, Zweck 1, vy cpnekom npemsoay: crp. 251—252; 3 pycKOM —:
261—263. Y. u II. Hosropoauen: lbid., crp. 161.

3 Bux. Zweck I, y cpuckom npesoay: crp. 258 y pyckow — wuema (1)
OBOr' MecTa.

5% Bug. Il. Hoaropomuen: lbid., erp. wncera.

M Bua. Zweck 1, ¥y cpnekom npeeoay: cTp. 297 M Cio ¥y pycKosm —
crp. 312 m ca.

© Jda je JepuHr OMo moa um3IBecHuM yrTUuajem  coimjasHor JAPBHMHMIMA
mucan u npod. IMepnh (sup. B. INepuh: lbid., crp. 215).
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The pound of flesh, which I demand of him
Is dearly bought, is mine, and I wille have it:
If you deny me, fie upon your law

There is no force in the de rees of Venice
— 1 crave the law

— I stay here on my bond.

(PyHTa mMeca wro je uwTem on wera
Cryno je nnahena, moja je u ja je xohy:
He pate nu, To nmwyjem Ha Bawl 3aKOH
OHpa Hema cHare nNpaso MAETaulo

— Ja ce noauBam Ha 3aHOH

— Ja cTojum 0BnEe Ha cBOME NMUCMEHY"

JepuHr Hame pa je necHur peuuma I crave the law. (— lMo3usam ce
Ha 3aHoH), Bosbe HO wKoju (hunosod npasa, u3pasuo ofHoc npasa y
cyGje’TMBHOM M 0BjeHTUBHOM cmucny u 3Hauvaj Gopbe 3a npaso. OBum
peuuma ce cTeBap op npasHor osnawhewa Wajnoxa Hajeganunyr npe-
cHpasuna y nutarbe 0 Maetauvkom npasy. Y kakey MohHy, uenoavHcuy
churypy napacra teros MK, Haga oH rosnpu ose peun! To Huje Buwe
JeBpejuH, Koju 3axTeBa cBojy dyHTY Meca, TO CAM MAeTa4dku 3aroil
Hyua Ha cyficKa BpaTa: imeroBo npaso jé UCTOBETHO c npasoMm Mne-
Talia; C HWeroBuM NpasoMm naja v nocheske.’

Y LWeuncnupy, mucnuoua noju y CB0Ojoj Apamu pelwwasa pyboso
npagHo nutawe, Buan u Joc. Honep. Camo pok JepuHr natm 3a, no
HLETOBOM MULL/bEHY, NOHWWeHuM w yBpeheHum LWajnoHoM, y Rojem
OH BMAM xepoja, aotne ce Honep paayje Hawmisasarby O0BOr npeea-
padTa M npu3Haje pa HujesanyT HUje, MAHO je NpPaBHWH OCEeTUO CUM-
naTujy W natwy 3a npaBesHo W OCHOBaHD HamibeHor LWajnora, Gea
nf31pa Hako je NpUHasuBaH y ynorama Hajbo/mbux yMeTHWHa, — Hao
AWB/ba 3BEP, KOja Myau 3a NAeHOM, WM Hao CTPr/bMBKM CTPajanHuK,
Koju oceha Ha ceBojuM nnehwma TepeT naTrbk, KOje YMHEe HanocHO
Hzonehie HeroBor MNOHUWEHOr Hapoja M HKOjM ce cTapa ja ux LWTo
bome w3pasu. Mo HonepoBum peuuma, cueHa cypga y Maetaysom
TproBuy cagpHku y cebw KBUHTeceHuujy cywTuHe u chopmuparsa npa-
BRd; Y HOj ce canpwn AyBra jypucnpyaenumja Hero y aecet yibeHuka
NadeHTa, M OoHa noHasyje Aybme npoHwuuawke y UCTOpujy npaBa Hero
CBEa ucTOpujcKronpasHa aena op Casumwuja ao Jepwuura®

53 Bumme HaM je oaroeapao npesoy; Kampfa K. H. Xpucrubka jep je
bvEEagHMil, Te oaroeapajyvhe mMecro ceme 1 HaBoaMMoO. Hero npenog Mercrm-
posor Kaufmann-a ong crpane B. ZKupojnxoeuha, rojn je ojnn=an, anam ca
sleMeHTHMa DpEelesa.

¢ Bua. lIering: Bopba 3a wnpaso, Beorpaa 1874, crp. 57, lering:
Bopwsba 3a npaso (npesoj ¢ uemaykor II. I1. Boakosa), Mocksa 1874, crp. 49,
Wepnur: Bopeba 3a npaeo (npeeona C. 1M1, Epmosa ¢ 13-or peMsuKOr m3farnn),
Mocuwsa 1907, crp. 65.

O bGeszagomLy, yummbeHodm llajooxy JepiHT ToEOPH M ¥V OPEATORODV
Kampf-a, rmuecancm 1981 (Buj. rope HaseaeHuw pycku npeson C. WM. Epmoiosa)l.

65 Bua. Koaeposy bpowmypy o Idexenmpy npen cyzoum jypHcnpyaeHiv:iie
— Shakespeare vor dem Forum der Jurisprudenz, 1883, npema npearosopy
Kampf-a, nucarnom 1891, v pyckom npeeoay: crp. 10; yrn. H. A. IToxeraes:
I.ﬂexc.t;ml:- u Mepuur wam uto rakoe GopbbGa 3a nmpaso, C. — Iletepbypr 1900,
cTR .
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dox ce Honep BuaAM HeoOMUHO] uWHTYMumju Ulencnupa y 08Oj
Aramun, ca obubem nNpaBHMX waeja U CHUHAEM CBETCHO-UCTOPUMjCHOr
npoueca, nobeaom npouynwhene npasHe CBECTU Hajg MpPaKoMm, AoThe
H. A. MNonertajes mucan apykuunje.” Ox wmctuue pa Wewcnup yonuwre
Hrje MUCAWO fAa pellaBa Telika NpaeHa nNUTarba, HEro Aa npovssepe
oapeheHn cueHcku echerar HeoveHuBaHMM O0BpPTOM ApamcHe pafitbe
M Texwo ocrtasm wTo AybBsmwn ytucaw Ha rnepaoua, npysajyhu poxase
Aa HEWYera wTo je caMyHo yrosopy v nocay LWajnoka ¢ AHTOHMjem
y Mneuuma Huje 6uno, 4utu je morno Omtu. 3a npasHura oBa apama
Moe paa Oyne camMo OHONHOCT HOja HABOAWM Ha 2BECHE MWUCAM
(ocHOBHA MWCA0 — O NPOTUBYPEYHOCTM 3aKOHA W HapoAHE npasHe
csectu), anm He Bume op Tora, Panw Apame OH BUAU Y TOME HKaKO
HWHEO Yy Miaeuuma He MOME na M3MEeHW jefaH HEe/bYACHW 3aKOH.

Ocsphyhu ce Ha ocvosHe mucam Kampf-a Jepunra, H. A. Mone-
Tajes kame: ,Mwucium pa je 6opba 3a npaBo ManocHa HEONXOAHOCT.
Hopuwherwe npasa 6ea cmetwe, 6e3 Gopbe je cpeha, Kojoj ce mopa
TeHiUTH, a He cmatpatm DBopdy 3a obasesdy. Mma cmucna HapopgHa
nocnosuua: pijas mup je Gomu oa aobpe ceahe ... Bopba 3a npaso
je camo 3no, HanpacHo u3rybmeH Tpya, Hoju no moryhuoctu Tpeba
naberasatn. WUntepecantHo je, aa ce JepuHr, 3a ybehewe uyutaoua
Y WCTUHUTOCT CBOJUX MMUCAKM, CAYHKW UIPoM peun. Tako oH rosopu aa
je npaBo nocneawua 6Gopbe, a sarum rosopu Torohe, na je Gopba
pan npasa, 3Hauu Heroea nocneauua’ .’ Mano game oBaj nucauy ucTH-
ye ga je tewxo pehn wrta 3Haue JepuHrose peuu: nposa martepwujan-
HOr wuHTEepeca npenasn y noesnjy, jep je 6opba 3a npaso noesuja
HapokTepa, nowTo je yonwrte Tewxo pehsa woje mucau cagpme y cebu
LLEeTCEM KpacHopedja y HayuHum pacyhusaruma.'™

lNMosusawe JepuHra na HavToBY MMCao: He [03BOAUTE Aa ce He-
HaHiibeHo rasuw Bawe npaeo (Hageaewe cy W Apyre mucau Hauta vy
BE2N C 0BOM), HOjY j€ OH, HAKO CAM HaMe, Aa/be Pa3Buo, CUCTEeMATCHM
je obpaanamyhu y taunmje wanamyhn,*® no muwmery H. A. Monera-
jeBa, je HeocHoBaHo. Jep, y HaHTa 0BaHO MW3pameno nNpaBuno uma
ADYHRYMM CMUCA0: NNEMEHWTOCT AyLIE, HEKOPUCTO/bYBMBOCT, NOHOC,
KOju He ao3Bo/basBa caswjarbe nefa npes ceakom kopwuuwhy.

Ananuaupajyhu nuunoct LWajnoka, JepuHr ykasyje wa Muxauna
Honxasza y ucroumenoj Hosenu Hnajcta u wa cya Jlunua. Oso yHa3u-
Barbe HasoaAn na nomucao pa 6u Llexwcnupos noGopHur 3aHoHa 3a-
cnywmusao opobpetbe awo 6u ce OHpeHyo HpPBaBOM pa3spauyHaBary
Ca CyAMjOM M CBMMa OHMMA@ KOjU Cy My noMaraiu WNM HLEroBo pe-
uieise opobpasanu. Mo muwmewy H. A. Tonerajesa, Tewwxo je npu-
CTatTK Ha Takas mopan.

OcTaje, 3aucta, HecxBaT/bMBO 3aWTo je JEPUHT TaKko ynopHo
Bpauno LWajnoka, norotoBy awo ce uMma y Buay Aa je y Zwecku
roBOpuO © MaTepumjanHoj npaseaHOCTW. TBOpal, OBOr AUWHKa, LWexrcnup
Brvo je nanexo op oHora wto My npunucyje Jeowdr: Wajnox je He-

5% Y wmamouac os3xaveHo] OpoOwypH.

%7 H. A .Iloneraes: Ibid., erp. 33—34.

8 Buau. H. A. Tloneraes: Ibid., crp. 58—59.

" Bua. npearopop Kampf-a umcan 1891, y pyckom HM3A3LY: CTp. 5—86.
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MOpanaH 4oBeK, KOjU Ce y CBOjOj 3n0j HAMepu ocnarba Ha dopmanny
CTpaHy 3aHoHa.™

Aa je uum TBOpUAa uuTaBOr npasa, Jepuur je NOKYyLWIao na [OoHame
y Aeny o wwey y npasy — Zweck im Recht, ysumajyhu kao enurpad
ynpaBo uctakHyTy mucao — Der Zweck ist der Schopfer des ganzen
Pechts (Ha nomckom: Cel jest tworca wszelkiego prawa). Caoj
npeobutaH naaH y OBOM LUMPOKO 3aMULL/LEHOM aeny Jepunr uuje vy
NOTAYHOCTW OCTBapuo, Hako y norieAy cumerpuje nutara Koja je
HamepaBao Aa oDpaaun, Tako W y noraegy AOCNELHOCTM CBOje MuCau;
WaKo cy u3auwna aBa toma Zweck-a, oH je unan ocrao He3aBplLUeH.

He ynasehu y HaBoaHy HejacHOCT y norneay ocHoBHe Teme —
uw/ba y npasy,’! 3a Hac Cy MHTEpecaHTHa camo oHa Mmecta Zweck-a
HOja pasjawbaBajy JEPUHroB TENEONOWHW Nornes Ha npaso, Koju je
3aMEHWO OPraHcry Teopujy.

OcHosHy mucao Zweck-a Jepuur je uctanao y npearosopy npBoj
CBecuM: uWwb je TBOpauKa cHara 4YuTaBOr Npaga, HeMa MPaBHOr npa-
Buna Hoje 3 CBOj oncTtaHar He Ou OBuno obaBe3HO Aa 3aXBanu HEHOM
UMby, Tj. HEHOj nNpaKTuyHoj nobyau, nNpaso 3Ha camMo 3a jesaH w3Bop,
& TO je NpaHTUYHOCT Uuumba u ch.

Ila 61n poraszao cBojy mucao uapameny y enurpady, Jepunr yrep-
hyje 3akon umma (Zweckgesetz). bea [J0BOMHOr OCHOBA HE3amu-
CNVWBO je KpeTarbe BOJbEe, Kao WTO je HEe3aMUCAUBO HpeTare MaTtepuje.
Y npupoAu Taj AOBO/MAH OCHOB j& MEexaHWuKe BpcTe: y3pok (causa
efficiens) a Koa Bosme ncuxonowke: uum (causa finalis). Kamen
nafa He 3a 170 ja Ou nao, seh 3aro wro mopa, jep MY je ocnoHau,
MCTPrHYT, a doBer aenyje He ,3ato wro'’, Beh ,ana 6u"' nocturao
M3BecTaH uwb. Hema nocnepuue Ges y3poka — rnacu 3aKkoH y3poy-

M. npodh. Ilepwh ucruue aa je Jepusnr jemHocTpalio MHTEePnpeTHpac
Hlajnokor npodnem, noxkasyivhm ucnpasHocr TBpAOKopue ,6opde 23a npapo*
(1. B. llepub Ibid., crp. 2186).

OBne He yirasuMo ¥ T3B. KILUMKEBHY aHanmusy auka Idajncoka: yben-
JbHBOCT I10j8Be, CHary crpacty, Moh wu3pasza nrn. To yupe TeOPeTHYADH KHeM-
FKEBHOCTH 1 MocebHO LWEeKCNIUMpoNo3n. AJM., M O4HM HAM NOMamxy Ha ce y4YBpCeTH-
MOy M3HeToM craBy. C apyre CTpame, OHM MCTHYY M NPaBHM Opobiem apame.
Tarxo, y mux ece Mmome nHahm na je cpeguiumba Mmucao Maeradykor Tproeua
summum jus summa iniuria, za Hgey mManu [npapo rayMIOM Eoju cy of
Illajmoka XTeru pa HANpaBe TparMuHOP jynara (Bug. R. Velek u O. Voren:
Teopuja Kiumesnocern, Beorpag 1965, crp. 131, E. Auerbah: Mimesis,
Beorpan 1968, crp. 317). HAobap noznasanan Ilekcnupa vy Hac, B. Heauh ¥
npearoeopy za Muaeraukor Tprosua (Beorpan 1962) meriue na je nux Ilajnoxa
BEOMa CJOMEeH U JOoHeKNe JBOCMMCIEH, M3 Yera NpOoMIMIasy 11 PAIIHYUTOCT
TVYMauehba ¥y KHMMKEBHO] KPUTHUM M I030DMHIIHOM NMpMKasuBarky: N0 jeaHnMa
TO je KpBomeJHa 3IBEP, 0 APYTHMMA OpejacTaBHHUK TaadeHe pacc (oBne ce M3-
HeTa mrcao nokjgana ca onom Joc. Koaepa, camo mckasaua apyr4yuje). Heguh
EMaTpa na HEeCYMHSMBO MMa MCTHMHE M Yy jeqHoM My APYroM IJeguiuTy:
Hlexcniup je aaMMubao asa Illajnora, — ynpkoc ToMme ILUTO noKasyje By
ILeroBy HUCKGCT, JYKaBOCT M CBUPETIOCT, OH Hac HaTepyje na Y3BMKHEMO
¢ XajHeoBom ,nnaeoMm Bpuranxkom™: The poor man is wronged! (Cuporom
HOBEKY HIiiHHM Cce Henpasgal).

T Ha ce JepuHry cacBMM OCHOBAHO MOME Y¥UMHMTH TIPEKOp IUTO OH
MCTRAXKYje He yi/b Yy npasy, HEeTo uu/b wuinai npaga, vetuue u B, A. Kuerja-
HOBCKM, mo3msajyhmu ce ma Jenusexa, Paptpyxa, Huaraja, xoiun cy, Ha oBaj
MM OHAaj HaYMH, TEPAMAM Ia je LW/b OCHOB CTRapaH.a, a He IIocTojara Mnpaea,
— JeHOM HACTABIIM, OHO MIE COMCTBEHMM O¥TEM M CcaMo II0CTAje LMk,
caMopurs (Buy. B. A. KueTakoBekuit: ConHaybHBIA HayKHu 1 npaso. Oueprn
IO METOMOJIOrMM COLUMANBHBIX HAYK n  oblueli TeopMK Mnpapa, Mockea 19186,
crp. B65).

189



HocTu (Causalititseesetz); nema x(o)iewa (Bome), Hema p[enoBatba
6e3 uuma — rnacy 3asoH uuvmwa. Ha T1aj) HaymH, yHyTpalwkku npouec
oBpasoBarba x(o)Temwa (Bo/me) CTOjM M3BaH 3aKoHa Y3POYHOCTW, 3a
Yy kao nobyhyjyhu ocHoe cnymm He yspox, seh uum.™

JEPUMHI HE OoArOoBapa Ha nuTakke: HE HacTaje nu npeactasa o
LW/bY Y CBECTM 4YOBEKa MO 3aKOHY Y3pO4YHOCTW. JOoWw je 4YyAHuje WTo
Jepunr, pasnunyjyhin uvosexa o4 nNpupoAe no 3aroHy uwwba, ybpaja
uumese y npupoay.” lpupopa wenn pa 4YOBeYaHCTBO nocTtoju. 3a
CCTBEapere 0Be HeHe BOJ/be HEeONXOAHO CEe 3axTeBa Aa 40BEH noAp-
HaBa W Npefaje ApPYroM MMBOT, KOojKu My je npupopa paposana. Ca-
Mooapiiarke W pacnnohasarbe wuHAMBMAYA 4YMHE HEONXoAHe YyCnoBe
2y pocTusarke He(H)3mHor ummsa. Ha Hoj HauuH OHa MNOCTUHE O0Ba]
unwe? TUMe WTO 3auHTepecyje eromsam 3a 08aj Lwb, oapelyjyhn my
Harpasy 3a ciyuyaj Aa OH paigu oHo, wTo Tpeba pa pagu, — y BUAY
37/40BOBLCTBA, WU yrpomaBajyhu ra HasHOM ako OH HE WCNYHU OHO WTO
Tpe6Ga Aa yuYnHM, MAKM YuHK, WTo He Tpeba aa uwmHu, — y Buay bona.™

Mop uyoBeuyjum HMBOTOM JepuHr Hawme aa Tpeba pasymeTu CHynN
uOBEYjUX uubeBa. MNMomurbyhu, y BE3W c OBUM, cucTeMaTuiy 4oBeujux
uumesa, OH MX Aefiv Ha ABe rpyne: UHAUBMAYyanHe U ApYWTBEHEe Uwn-
mese. CouujanHm 3apaun, y Hoje cnaja ¢ 3afaten JpHHase, Cy WHTe-
NEeCAHTHU 2a MNpaBHUKA He C Tavyke rMenuilTa HbUXOBOr cajpiaja, Hero
C TAYKEe rneaullTa OHOr HAYMHa, Ha HOju APYLWTBO W ApHiaBa npusiade
MHAKMBUAYY 38 HWUXOBO ocTBapuBatse.™

Opywreo (societas) y NpaBHOM CMUCRY je YJpyHetrbe Bulle nuua
3a nposohewe jeaHor onuwTer uwba, 04 HOJUX 3aTO CBaKo, ynpas-
majyhn cBOjy AenaTHOCT Ha OCTBapere UWba Tawsor ApylwTea, Aenyje
uncroepemeHo W 3a cebe. JpywTeo y TakeoMm NpaeHOM CMUCAY fIpeTno-
cTas/ba Yrosop, YMpaB/keH Ha YCTaHOB/LEHE W peryaucare (Gesell-
schaftsvertrag). Anu dakTuusa cywTuHa ApywTea, Tj. Koonepauwuja
Ha onwTuMm uwwesuma, cpehe ce y mueety u 6e3 oee copme. Cas
Hall MMBOT, caB Haw rpaljanHckum npomer y o0BOM (PavTUUKOM CMUCAY
HWje HuWTa APYro A0 APYLWTBO: 3ajeAHuyHa [enaTHOCT, ynpas/beHa
Ha onuTe UubesBe, Npu 4Yemy csBanu, aenyjyhu 3a apyre, penyje ucro-
rpeveHo u 3a cebe, n obpHyTO. Ha Taksom novrnomarary OCTBapehha
ONWTUX UW/beBa, OCHOBaH je nojam O JAPYWTBY: OHO je daxkTudHa
opraHu3aunja HuBOTa 3a U NOCPEACTBOM ApPYrux.™

Na 6u ce CxBaTMnO Ha HOjU HavyMH APYWTBO Harepyje 4YOBEHA,

72 Bug. I v. Zweck-a, y cpnckowm IipesBofy: ¢Tp. 2; ¥y pyCKom —: cTp. 2.

7 Buy I. <. llepmenesw4: Ibid.,, erp. 350.

IlIramnep, v Kojer je Takohe NpMCYTHO TeleosolIKo CXBATAMLE IpaBa,
vKazyje ma je JepuMHr yY3MMao IMCHXOJOIIKe [TOBOIE, KOiM ¢y Le CaMo onpa-
JKABANM ¥ CBEcTH ¥y BHMIAY HuIbeBa, 2a came 1pubeBe. Tako je y Jepuura mojam
HMka WM3BpHYT. O npuberapa CTapoM pasaMKoBany M3Meby MexaHu4Ke It
ACUXONOUIKe Y3POY4HOCTH, MPHM HeMy GBY NOCHenlby MNoTHMiLABA [0CCOHOM
AUIIEM NOjMYy 38KOHOMEPHOCTHM If CXBaTa je Kao 3axon wu.sa (Bua. P. Iram-
paep: XO3ACTBO M NpPaBo € TOUKM 3PEHMA MaTepHaIMCTHYeCKaro IOHMMaHMA
ucropuy, Tom 11, C. — Tlerepbypr 1907, crp. 9). 1. Hopropoaues IMoXKY-
Iapa pga onpagia JepuHra, rpasmehn y meroBuM pajoBHMa y3MMaLe ¥ ob31p
YenoBa HacTajama IpUReBa, u Hamasehn wx: HuUamke 1besa Y opewing
A¥ILIM YCJAOBBLEHO jeé KAaK0o MHIMBMIYAJIHMM ocobeHocTHMMA CYOjeKTa. TAaKo M
criodeEMM  yTuuajuma (Bun. I Hosropopies: [bid., crp. 155).

74 Bung Zweck I, y cpnexkom npeeoxy: crp. 22; y pycgom —: ctp. 2T.

7 Bia. Ibid.,, crp. 38—40, ogx. 46—47.

i Bua, Ibid., crp. 58—359, ogn. 69—70.
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CHACHOr Aa MuBu 3a cebe, na WMMBU U 3a ApPYre, HEONXOAHO je cxea-
TUTW CcOLMjanHy MeXaHuRy, Tj. AenoBarbe OHWMX <una, Hojuma pacno-
name ApPYWTBO 3a M3a3uBakbe BO/bE Y WHAMBMAYA HOJE ra 4yuHe.

Cuna Hoja cTaB/ba y NOKPET MexaHuszam uvoBedjer ApywTsa je
BO/bA, Tj. Cula HOoja jeAMHO, HaAcynpoT cuiama nNpupoae, MoMe aa ce
noxsanu cnoboaom. Anu oBa BO/ba, y TakBoj cBOjoj (hyHHUMjU, Tpeba
Aa ce 30Be BO/ba XWbalid U MWIMOHA MHAUBUAYL, Na Ce WMeHvje Hao
Bopba uHTEepeca, CynpoTHOCT TEeM!ILU, Aa Ce Ha3uBa eroudsam, Kanpuu,
ynOpPHOCT, NewocT, cnaboct, nopok, 3noba. ¥ cBeTy Hema HWYer wro
je AOCTOjHUje AUB/BEHA A0 AUCUMNAMHA M YHpohetba 4voBedyje BoOsbe,
YyMie ce OCTBapere W3paraBa pedjy [ApYWTEO.

ApywTBO MMa NPUHYAHY CUNY Haj YOBEYjOM BO/LOM; 38 NPUHYAY
HoseuYje BOJ/LE MNOCTOjM couujanHa MexaHu:a, Hao WTO 3a ynpaBbakbe
MZWKUHOM 1ocToju thuanura mMexanuka. Coumjanda MexaHMHa ce no-
ucToeefyje C y4verbeM O nokpeTayuma LAPYWTBEHOr pa3Boja. Takeux
nowpetada uma uvetupu. Hao MOTMB 1 NpeTnocrasBka asajy o4 Heux

CNYHW eroms3am, — TO CY HUHIM WM ErOMCTUYHKU: Harpajga WM NpuHyaa,
Ge3 nojux je WUBOT Helamucaue (npomer je Hezamucnue Bes Harpage,
npaBo v pp#aBa — 0e3 npuHyae). Y couujanHo] mexaHuum npuUHyaa

O03Ha4YaBa HajHUHY Tauky: OHa yphapa y HajHuxie DacoBe no crTpyHama
ycseyje npupose. Hao MOTMUB M nNpeTnocTaBka APYrux AsBajy Huje
eronsam, Beh, ©OpHYTO. HEroBo Herupare y BuAy APYLUTBEHE HO-
PHUCTH, TO cy BMwKM uWiu mMopanuu: ocehawe payra, Tj. xapmoHuja
NM4yHEe BOJ/bE ca 3axTeBuma ApywTBa, u3pameHumMm (Npaso) wam He-
wapameHum (mopan) y dopmu 3adoHa, @ cnoGopHo caMmooppuiabhe,
HOje ce mpocTupe Aake o4 3axresa APYWTBA: NPBO je nNposa, a ApPYyro
— noes3uja mopana.™

JEPUHI pasMaTpa HaBeAEeHEe TNOoHpPeTaAvYe HEe ¢ Tadke rieguuura
HBUXOBOr AeNioakwa Ha AWYHOCT, Beh ca cTpaHe ibUXOBOr MNPakTUYHOr
3lia4yaja 32 APYWTBO, WTO U CAM HaHie.

Harpapa ce nobuja y npomety. lNpomer je opraHusaumnja obesbe-
fiesor 3aposomasarba mHAMBUAyanuux norpeba, OCHOBaHOT Ha Harpa-
An  Ta pedunnumja caapu y cebu TPW MOMENTE: MHAMBUAYAJIHY
notpedy y BulYy MOTMBAa, Harpajy, Hao CpPeACTBO W oOpraHusauujy
H:MXOBOr y3sajamHOr ogHoca, Kao dhopmy npometa. OBa opraHusauumja
je Enlle oA cBave Apyre nojase “oBeujer cBeTs NPUPOAHW NPOAYHT
CNODOAHOr passuTHa UWba; TO HUje NorMuka AujanesTuia nojma,
Y HOJY ja He eepyjeM’’, HaKko je roeopuo, HEero NpaHTUyHa AujanekTuKa
Un/ma, Hoja ce, noja ytuuajem rope noMmeHytux psajy hawropa: nortpe-
be 1 narpape, nporpecusno passuja oo HemamepHor GoratcTea dOpPMMU.
Y cBom ucTpaMiuMearsy JEPUHr He WUCTpaHiyie HapOAHO-eHOHOMCHY cTpa-
HY nuTawa, jep je 3a Hera, HaHo j& CAM WUCTULUED, BasHO camo TOo,
Ha HOjUM ycTanoBama je ocHOBaHo y ApywTey obesbehewe 3apoBo-
baBakba uMHAMEULYanHux notpeba, a 1e 70, HOjuMm ce 3aHoHMMa pe-
rynvwe Hpetawe npometa. C npsum ©j 083MX 3a0aTaKa je HEepasaBojHO
BésaHa npaBHa Qopma npeamera.’”

77 ¥nopebupamem cprnckor m pyckor npesoaa Zweck-a I (crp. 64 1 76)
OTKJOHMJIM CMO HEjaCHOCT ¥ CPICKOM NpeBony.

78 Buy. Ibid., erp. 65—66, ogr. T7T—78.

Ofeasbebeme 3amoBobaBama HoBedjux mnorpeba je za JepuHra Mepiumn
KOjiyM Mepu cBe mojaBe y npomery. — Jepad umMranai je Iope ope TBPAILe
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Apyri noHpeTtad APYLWTBEHOr MNOpeTHa je npuHysa, Noja HOjOM
ce noapasymeBa OCTBapewe HEeHOor uu/ba nocpejacteom caenahuvsarba
poske. CoumjanHa opraHu3auuwja Harpage je nNpoMmeT, a npuHyaa —
np:#aBa ¥ npaso. [pBa NOCTUHE NOTAYHOCT camo nomoRy nocneptse:
npaso je HeoNxXOAHO Harpagu HKao theHa 3alwTura. Oprau_naauuja niaun
CUCTEM COUMjanHe NpuHyae noyMBa Ha OCTBapety ABa NojMma: apwase
W npasa, Tj. Ha ycrnocTas/barby ckae Hoja Ou Bpwuna NpuHYAHY BnacT
M HA NpPoONUCKUB2lLY NpaBuna O Bpllewy Te npuHyaHe Bnactu. Ho-
puuihere cune 3a ApyWTBEHE UWbLEBE je HeuM3D2HHO: AOK je HuBeT
jauyera Ha pauyH chabujer, yHuwiTere nocnearwer npu cykoby ¢ npsum,
CNMHa 3ajeAHUYKOT HMUBOTaA Yy HMWBOTUHCHOM cBeTy, aoTtne je obesbe-
feHo nocTojatbe cnabujer u cupomaluHuWjer ynopeao c jadmm u moh-
HWjMM, BWJ 3ajedHWYKOr HKWBOTa y 4YOBeujeM CBeTy.™

Tepaehn pa je npaso nonutuka cune, Jepuur, namehy ocrtanor,
Kasie Jla je npaBo camo CpeacTBO 3a nocTtu3ame uwmwa (— Heros
RESjHhW UWb je oncraHal ApylwTsal; ako [pYyWTBO HE MOMe aa oncra-
HEe MpPpW TMPaBHOM CTakmy, cTyna y aejcteo cuna ... Cuna M Hopma cy
0B HeonxoaHa MOMeEHTa y nojMmy npasa. Cuna, y cnydajy HpajHOCTH,
Mome ga noctoju v Des npaea, u uctopuja je 3a TO Aana [O0BOJ/bHO
dhakTuurnx posasa. llpaBo Be3 cune je nyct Hasue De3 cappmiaja,
3aTo WTO camo cuna, Hoja OCTBapyje HOpMe npasa, YMHW NPaBO OHUM
WTO OHO jecTte W WTO Tpeba na byae. [NpaBo He OW MOrno na 3acHyje
cs0je uwapctBo, — Ouno Bm NOAUrHYTO Ha HMUBOM NECHY, — gna My
cuna HWje nNpoHrpYMna nyT, Aa HUje TO334eHOM NecHUUOM cromuna
BO/BY W UOBEHA Hayuuna npUCTjHOCTM 1 nocnywHoctTu. [lecnotu wu
He/byau Hoju cy yKpohaBanu Hapoae reo3geHum BuueBuMa M WKoOp-
nujama, AOMNMPUHENM CY NPaBHOM BacnuTarby YOBEYAHCTBA HOMUKO WU
MYyA&p 3akoHAOaBal Koju je pouHuje ypeaumo npasHe tabauue. [peu
Cy MOpanu NpeTxoaMTu nojaB/briBatby ApPyrux.*

Y JepuHra couujanHa opraHusaumja npuHyne 3Haum MUCTO LWUTO M
op#iaea v npaeo. [ipiaga je ApYWTBO Hao wuManal peryiaucaHe Wu
AWcUMNAKMHOBaHe NpuHyaHe Bnactu. CHKYn OCHOBHMX npaBuna, no Ho-
jUMa ApYWITEO WUAKM ApHaBa WCnobasa Ha Taj HakvuH CBOJY AEenaTHOoCT,
—- AucuunauHa npuoHyae jecte npaso. Jlajyhu oBarBy aeduHuunjy
Apwase, JepuHr npuaHaje Aa ce OBOM (DOPMYNOM He Ucupn/byje cea
CylWTHa apxase, Beh ce craBma y NpBA NiaH jeaadH UWb, HOjU Hapn-
Mallyje cBe Aapyre, npBobuTHO joj ce YyHasao, 4yaH je M M3a3Bao Yy
HUBOT M YBEH jOj CBOJCTBEH, HAWME NpaBHU UW/b: pa3BuTaH u obeabe-
hewe npaea. Cneae peduHuuuje Apase WU HbEHE BNACTU, HKao WTO

¥ HOHpHMepKy ¥ pycroMm npesoay (CurH. 6.12.11.29 — BBY) Ha MaprMHmM 3a-
nucap: sancta veritas.

" Onapne ce BHAM pasnauxa uzmeby papeuaMzMa y OMoOJOTMiM M OHOTD
Y Jepuura — coimjansor. ..

80 Bux. Zweck I, ¥y cpnickom npesoay: crp. 160 i1 ca.

OBjae HaBejeHe TBPALe JepMHra y pPYyCKOoM NOpeBoay wuau HezocTajy Mau
Cy JipyvEuMije dopMyamMcaHe, LOTO HMKAKO HEe 3Ha4YM jaa je JepuHr MWM3IMeHMO
tBoj cTae, Beh ra je KacHMje camo gonyHuo (Bua. crp. 178 m cxn). Mebyrios,
¥ D¥CKOM I[IPEeRoAy ca paHMjer M3Ijlad.a II0CToje joll ynedaTisHBuije opMy-
nauuje JepuHropor orjeza Ha OpaBc 11 Ha OJHOC Npasa ¥ BJACTH, Kao HITO
CYy oBe: IpPaBo je cuCTeM COUUJOAHUT LMbEBA, rapaHTOBaHMX npunydos (B
cTp. 180), npaso He NPOTHMBYPEeYHM BJACTH, HANPOTHMB, OHO je HEeH J0JaTak,
NpasMIo Koje je oHa ycBojuia, xoje ce npeobpaTiyo, yciaen CTIJAHOr meroBor
BpINeHa, vV CBOJCTBO BJAACTH, ¥ HEHY Ipyry npupoagy (Bux. crp. 188).
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Cy OBe: ApHaBa je APYWTBO HOje BpWM MPUHYAY, — ApiHaBa je opra-
HW3auuja couunjanHe NpHMHyae; y CYWTUMHW ApHaBHa BRacT je uaasojeH
3a oppehene couujanHe uwbese obum Hapoare cune (chuanune,
YMHE&, EKOHOMCKE) U Npu ToM, Be3 cyMmibe, 3HaTHO Marbkl 04 OHOra HOjn
ocTaje HapoAy, jep je y HONMUUHCHOM norneny NPUPOLHM Hocunauy,
B/ldCTU — Hapoj, YBEH 3Ha4yajHuju o4 HSHOr BewTayHor Hocuoua —
ApHaBe, AOK ce TaKkaB OAHOC BUTHO Mera TUMe WTO je BNacT Apase
OpraHu3oBaHa, a BlacT Hapoja nNpocTa cyncraHlumja; Aprasa je Haa-
NeHaH u jeAuHu umanal couvjanHe NpUHYAHE BLacTM — MpaBo Npwu-
HyAe je anconyTHW MOHONON ApiaBe. Y Be3W ¢ OBUM je u aecuHu-
lnja npasa, Kojy Jepunr cmartpa noTnyHo NpasuMAHOM: MPaBo je CHyn
Bamiehux y Ap:asu npunyauux Hopmu. Ona cagpwu y cebu asa mo-
MEHTA: HOPMY W HEHO OCTBapere NocpeAcTBOM npunype. CamMo oHe
HOpME HOje je ApPYWTBO YTBPAWIO, 3aciyiiyjy HasuB npasHux HOPMMU,
Hoje nosnaye 3a cobom npunypy, unu, — ¢ 003MPOM Ha ropiby TBPgHsY
Ja camo ApiaBa uMa MOHOMON MpUHYAEe, — HOje noBnade 3a cobom
ApiHaBHy npuxyay. OBMM ce, UMNIWMUUTE, M3pamaBa ja Cce MNpaBHUM
HOpMama HasuBajy camM0O OHe HOpMe, cHabDieBeH2 OA cTpaHe ApHase
TAKBUM JAenoBakemMm, Wiu Aa je ApmaBa jeAuHM W3BOp npasa. [lpasHo
npasuno 6e3 npasHe NpuHyae je yHyTpaltba MNPOTUBYPEYHOCT, — TO
je BaTpa ROja He ropu, CBETNOCT Koja He cseTnn. WHTepecatHo je
NOMEHYTU Aa JepwuHr oBae uCTUye aa ce jeflaH 04 Hajno3HaTUjux He-
Maukux npasHusa — [lyxta nuje 36yumo npen 4yyaHoBaTOoM uaejom
npasHe Hopme Ges npasHor pocyhueamwa (Pandekten § 11, Not. g.),
camatpajyhu: Han 3aKOHOAABCTBO He npusHaje obuuyajHo npaBo Hao
W3BOp npaBa, TMME Ce nocTuwe camo 710 Aa obuyajHo npaBo Hema
yTuuaja Ha cyaujy. lNo muuwmwewy lyxre, oHO M jgame ocTaje Kao
npaBO, cCamMo WTO ra cyanja He npumewyje. JepuHr mucam aa 6u
ce ucro tako morno pefin: BaTtpa, yraweHa BOAOM, W Aame OcTaje
Batpa, camo WTO He ropu. 3a BaTpy ropere Huje marbe BUTHO, HO
37+ NpaBO nNpuHynla cyauvje 3a HberoBo uchnymberse. Mo werosom muiu-
mewy, lNyxta je 6uo poeepen y 3abnyay moryhuowhy pobposossHor
nUHOpaBatka HOpMama Yy rpaHuuama M3BEeCcHOr APYLWTBEHOr Hpyra, —
aro Ou Tako buno, onpa 6u M Hopme 3abGparseHe ApyruHe Tpebano
NOM3HATKU Hao npasHa npaswna. Hap c2 npuHysa He ©Gm cmatpana
rao butan ycnos npaea, 6pucana 6m ce pasnuua uamehy mwera, Mopana
u obuuaja. Karno objacHutu mehyHnapogro, yctasdo npaso u cha., By-
ayhuw pa osa He noceayjy obGenewije npuuyae? Wanocehm HaumHe
moryher pewera, JepuHr roeopu 0 w3cctajarby npuUHyAe M3a npasBHe
nreje n 0 HemoryRHoCTU meHor uasoljewa y osum ciayuajesuma.’

Y cBOM yuery, Yy HOjEM MMa U NPOTUBYPEUHUX CTABOBA, JEPUHT
HWje ynoTpeb/baBao u3pas noanTUKa nNpaea 44 NnpasHa nonautuka. Notu-
Ha, rosopehn O 3710YMHY, OH je ucTuuao na je 3anoHonzsHa ynotpeba
KA3He NUTake WCH/LYYMBO cOoUuMjaliHe NOoJNIMTUHe, U CBOAW Ce Ha Haueno:
Ha3Hu uMa mecta csyia rae apywTtBo Be3 wbe He Mome fa namhe Ha
Hpej. Y BE3n C TUM CY U OBE HErOBe TBPAHE: 3N0YMHCTBO je 3aHOHO-
AeBCTBOM yTBphHeH Kpajie WTeTaH Hanaj lia HUBOTHE YCNOBE APYLITEA,

81 Bup. Ibid., erp. 211 u ca., ogn. crp. 228 u ca. — ¥ chHjannsemy
MehyHApOAHOr 11 YCTABHOr MpaBa, Kao 1 KaHOHCKOr, OX CTpade JepuHra,
. @, Hlepuiemesn't BUAM KDaxX HLEroBe Teopuje, Marepujan 3a upoumnjy Haj
Teopujom npumyiae (eBug. I P, Ildepmrenesuu: Ibid., erp. 353—354).
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HOjU Ce jeaAnHO KasHOM MOME Aa OTHAOHL; Tapudgia HAa3HW CNYMK Kao
MEPWUNO BPEAHOCTU couujanHmx pobapa (KasHa y HPUBUYHOM npasy
MMa MCTW 3Ha4vaj Kao ueHa y npomeTty), ¥ cn® Ho Ges obGaupa na 1o
wro Jepmur Huje ynotpeb/ibasao Ha3ue OAUTMHA nNpaBa WM npasua
NOMUTUHA, OHa je Yy HHEeroBoM yuery, HOjé CMO HaMepHo noapobHO
ynosHanu, v Te Kako MPUCYTHa, — CaAPHK ENeMEeHTEe W 3a U3rpaiby
Hayke nonutuxe npasa, 6e3 obaupa Ha Bpao owTpy Kputury J1. MNertpa-
MALKOr HOjom TO mobuja. M y JepuHra nonutuka npasa nouyuea Ha
3akOHOMEpHOM pa3BuTHY npasa. Heovtyhusa sacnyra mcrtopumama XIX
BEHa — K OHOr y JepuHra, pauujer y HOBOM CTagujymMy CBOr pa3BuTHa,
CacToju ce y YHasMBaly Ha 3Hauaj MCHYCTBA y p&38UTKY npasa wm
HEONXOAHOCT fAa 3akoHOoAaBal, y3uma y cO3up HOHHPETHEe OKONHOCTM
OHE MUCTOpujcHe cpejuHe y Hojoj ,meroso’’ aeno TpeGa ga genyje.™
BamHoCcT 0GjeHTUBHOr OCHOBa y pa3suTHy npasa JepuHr CTas/mba y npBun
nnad: AaHac ce CBu Chamy Aa NpaBo HUje chnosmHe jeautberse (Aggregat)
CamMOBO/LHMX OAJIYKA, KOje 3a CBOj noctaHaK Tpeda Aa 3axBane Mucnu
32HOHOAaBLa, HaHO Ce paHuje mucauno. Yoeedwja Hamepa u padyH,
6e3s cymmwe, ysumajy uasecHor yuewha y obpa3oBarwy npasa, anum oHK
Blvlle Hanase Hero wTo creapajy — sie findet mehr, als das sie schafft,
3aro WTO uUX OAHOCH, Y Kojuma ce Kpehe uyoseuju MMBOT, He ueHajy
35 CBOJ HacTtaHaxk. Crpemiberbe MMBOTA M3a3MBa NPABO C HEroBUM
yCTaHoBama, faje My OHaj BWA HOjU OAroBapa HauUMHy MUCAU MU M-
BOTa HapoAa, U HOjU 3aKOHOAABHA CAMOBO/LA HE MOME Aa M3a30Be a
A& He HaHece wWTeTy cama cebu. Hactanaw npasa ce BpwMW y CTanHoj
3ABUCHOCTW oA HapaHTepa, cTteneHa obpasosarka, martepuwjanHux ycno-
Ba n cyabune Hapoaa, u nopesn TaKBUX CHAMHUX MCTOPUJCHUX cuna
YoBEYja NPOHULYLUBOCT Ce MPEeTBapa y HYWTa axo YyCXTe pa yMecTo
opyha Gyae creapanauy ™

Osakso Jepunroso pacyhueame je, no Hawem MUW/bEHLY, BEoMma
3havajHo, jep, Ha oapelieH HauuH, yKasyje Ha OHO WTO je Hayna o
Npasy, YraasHoOM, npuxsaruna: jfa y NpouUecy HacTtaHHa npasa (auTt
NPerxoAun npasy, C 4uM je y BE3n cTaB 0 HOPMaTUBHO] cHadu daHTHu-
HOT, WTO je ol nocebHor 3Hauaja KOA HaclaHKa obuyajHor npaea (axo
Ce NOCNYyHUMO UIrPpOM peyn, CynpoTaH OBOM je oHaj o thaHTUUHO] cHasu
HOpMaTMBHOr Yy cry4vajy Aa cy npasHe HOpMe prius, a HOHHKpPEeTHU oA-
HOCKk, Hoju Tpefa pa ce noa yTvuajeM OBUX cTBOpe, posterius); aa
NPaBo Ha MUBOT MMajy OHEe NpaBHEe HOPME HOje Cy NPOjcHTOBaHe npema
YTBPREeHUM TenacHuMjama aApyliTeeHor Pa3BuTHa; pa ce Hujepan npas-
HA OAHOC He mome cxBaTutn 6e3 merose chavTMuke ocHoBe: pa ce
E€nvka ambuuuja npaea pa y ¢opmu 3aKoHa o0yxeatu hant 1 weros
PA3BUTaK y uenuHu, ocTsapyje camo NpubBAMMHO, WTO je u pasymbu-
BO:! 3aHOHOAABCTBO, HA0 M CBAKO 4YOBEYjE TBOPAWTBO, HOCU Ha cebu
CYAOMHCHM neuaTt HecaBplUeHCTBa; Aa 3aKOH He Camo Aa He oaparmasa
HUTae parT, Hero He oapamaBa HM YMTaBO npaso, ocratak npasa ce
Hanaau y npaeHoj ceectm u npasHom ocehawy Hapopa, uTa.

82 Bun. Zweck I, y cpnckom npesoay: Crp. 334 M Cn., ¥y pPYCKOM —:
cTp. 352 1 ca.

= ¥Yn. K. E. H. Tpy6euxoi: Ibid., crp. 80,

* Bun. Thering: Geist... I, crp. 12 u ca. (naBepneno npema H. K.
Peunenramndy: Oueprn OPHAMMECKON sHUUMKAonemmy, Kues 11 — Merepbypr
1880, cTp. G4).
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A jow nan ce Tome aopaa aa je Jepurr, takohe y Geistu, rapauo
Aa w3yuyasarbe npasa Tpeba pa byse He CaMO aHATOMCHO, HEro u dum-
sunonowro! Camo nosHaBawe (PYHHUM]A npaBa AOBOAW A0 CXBaTakba
HheroBux opraHa, (manonoruja Ao MCTUHCHOr CXBaTaiba aHaTromuje,
Moa oBy werosy mucao morao Owm ce cnobogHo noTnucatu MHOMM of
npucTanuua couuosornje npasa, KaHo ce oHa jaHac du3Mor{oMmupa,
M V HajTewrOo| BE3W C NOAWTUHOM npasa.” JepuHr ce opaje paspanm
(hu3nonouike cTpaHe npaga, werosux dyHruMja, jep aHATOMCHO MCTpa-
HMUBake NpaBa, WCTPamuBatbe HEroBe CTPYHTYpPEe CcMaTpa HepoBOlb-
HMM. HbeMy ce npaBOo 4YMHM HA0 HEWTO HMKWBO — TO je AenoTscpad
CpraHu3am, umje ce dyHHUMje cacToje y peanusaunjn npasHux Hopmi .
Te] meToa KOjUM ce ucTpamiyje Ayx NpownocTy 3a To aa 6u ce oTHpuo
LYXOBHW OpraHu3am npasa, cam JepuHr Ha3uBa NPUPOAHO-UCTOPUjCHUM
WAWM NpaBHWM (NoB. ¢ JepuMHroBuM cxBatarweM 3ajaTHa caBpemMeHe jy-
puCTIpyAeHumje).

Y3umarme y ob3uvp MMBOTHUX yCAOBa nociojarka W JenoBakba npa-
Ba, HOje JepuHr uma Ha ymy Haj rosopu o ¢msuonoruju npasa,’ opn
M 1e HKaWBOr cy 3Hauaja He camMo 3a Tymauerbe NO3WTUBHOr rnpasa,’®
her> W OHOr Koje To TeH Tpeba Aa nNocTaHe, Tj. 3a 3aKOHOAEBHY Y YOII-
IUTEe NpaBHYy NOJWUTURY.

3a objawtbere MUBOTHE CTpaHe npakra pPUMCHWM MPaBHUUM CY MO-
nasunn op, nojma wtilitas. Ins ad utilitatem spectat — rosopunu cy
oHu. Uum je TBopal, CBEHONMHOr npaBa — roBOPUO je JEepuHr; — UH-
TEpPEC cMmaTtpa CyWwTacTBEHMM ENEeMEHTOM fipaBa Teé ra yHOCM M Yy CAM
H-ErOB nojam: ,NpaBo — TO CY JYPUAKHHKKN — 3alUTUREHU uHTepecu',
.C8aHo oppehusBare npasa Koje He nonasu o4 nojMa uHTepeca je
neoapwueo " Enurpacp Zweck-a 0 um/mby Hao TBOPUY npasa, Hoju ce

% Bug. Ham pan O coumonoruin npasa y Ilojsckoj, AxHann Ilpasnor da-
Kyarera y Beorpaay, 6p. 1—2/1976.

s¢ Bun. JI. Azapeenu: Ibid., erp. 81—82.

8T Y DOCTXYMHOM, HE3ABPLUCHOM JeJly O MCTODM{M pPa3spMTKa pPHMCKOr
nmpasa — Entwicklungsgeschichte des romischen Rechtes, 1894, Jepunr npu-
ropapa “{uCTO ONMCHOj MCTOPMjM IIpaBa, Haszuea ory successive Dogmatik
M TOBOPM © HEOMXOJHOCTHM & c€ OHA HAY4YHO IIOCTaBM, 3axrTeBajyvhm oa mme
MCTpamueaiLa y3pouHe Bese nojasa. Paasurak npapa rtpefa odjannsaBatit He
caMo M3 HLEroBe YHYTPalliLe caipiXKuHe, roBODMO j€ OH OBje, — HEero ys3m-
Majyhm y ob63up u cnoseaunkyu ¢BeT 2@ npaso — die juristische Aubenwelt:
COIMjaNHy CcpeamHy, y Kojo] M noj 4uMjMMm jejeTnoM IocTajy M passujajy ce
IpaBHe HODMEe 1 nNpaBHM HMHCTHTYT.

88 HureaekTya.aaiu mpouec PAcnoivaBdia npasa, Kaxko ra Hasmusa H. Al
Ppeneckysn, cvmarpajyhu ra jeaHmm ox Tpujy OCHOBHUT MOMEHATA YHTABOT
FHBOTA NpaBa, ¥3 pohewe unu popauparse HOpMH NpaBa M ILETOBO OcTBApe-
we (Bma. H. A. TI'peneckyn: K yuenuwo o6 ocyujecrsieHnn npasa. VHTenCcK-
TyanbHBIN npolecce, TPebYLMICA a8 oCyUIECTBAEHMA npasa, Xapbkos 1900,
cTp. 234).

Jda je noTpebHO MMaTH ¥ BMAY, ¥ IMJBHO] Be3l, He caMo JGIMATCKe, HEero
M MCTOPMJCKE M YOIIUTE MKHMBOTHE OCHOBE NpaBa 3 TOjeIMHMX I1LeroBMX MHCTH-
TyTa HOpK MHTePpOpeTaninjM NO3MTHMBHOr npaBa yEasuepao je u C. IIxamapg vy
BPJO HMHTEpeCcaHTHOM 4YJaHKY 0 CaBpeMeHoOM KpeTarky ¥y Hayvi npaea (Bui.
C. ITaxman: O coppeMeHHOM JABMIKEHMM B HayKe npasa, sKypHan rpazKiaHcKa-
r0 1 yroTopHaro npaea, mapt 1882, crp. 56).

89 Tixepuur: Geist... III, crp. 328, 329 (nasemeno npema C. ITaxmah:
Ibid., crp. 16).

TNornyuo jacro pasauryjvhmu seh y Geist-u, a jomr jacmmge v Zweck-u,
dopManHo-npaBHy TauyKy riIegMiura oj ueropujcko-dimmnoszodere u conmjanHo-
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cnoGoaHo Mowie mctahum v Hao HATNUC 4YMTaBe HEroBe TeNeoNowHe |
yiunarepanHe rteopuje, — ynpaso 3bor TOra Tako U Ha3BaHe, Hoja je
HacTana Hao nnoj Npoydyasarba pMMCHOT mpasa, 3a notpebe nonutuke
npaBa ce npeobpaha y: npaBo je CpeACTBO 33 nocTusame uwba, 3a
ocTBapewe MHTepeca. AHO je Talo, a jecTte, jep ce OBe TBpAHhe YNOT-
nykyjy n y camor JepuHra, oHAa je jacHO Aa cy Uubesu KOje npaso
Tpeba Aa nocTurHe, OAHOCHO WHTEpPECH koje Tpeba pa ocTBapu, 04

canyuyjyher 3Havaja 3a ycMmepaBarbeé AeNaTHOCTU HOja cTBapa npaeso,
Ti. 2a MONWTURY Npasa.

AKO 3aKOHW WMCTOpWje aajy, A0 M3BECHOT CTEeneHa, oCHOBY 3a npea-
puhatbe Byayhux davaTa, TO U NUAMTAHA Npasa Mopa ysamasaTu 3aHo-
He Teopuje npasa, HOjUma ce objawrbaBajy He camMo paHuje U NocTo-
jehe npasHe ycTaHoBe, HEro W OHe Hoje Ter Tpeba pa HacTaHy, Hao
LITO je W npaBHa NOrMHa HeonxofAHa NpyM HaupTy 3aHOHOAABHMX NpPO-
jerata.®® — [lpasHo cTBapanawiTso, obyxBaTtajyhu 3aHoHOAaBHO CTBa-
panawTBo, HE UCUpPN/bYje ce tbume, — TO je Y JepuHra n NpoayHTUBHA,
pulla jypucnpyaeHuuja, Hoja ce, nonasehu on NO3UTUBHO-NPaABHOr Mma-
Tenujana, Koju je NOCTOjao Un noctojeher, yaause Hag UM WM CTBapa
NOTrYHO CUIYpHO W CBECHO HOB NpaBHW MaTepujas W 3a nNpaBHe HOpme
woje fie ce Ter nojasutu. CBOjUM yuerem O NPOLYHTUBHOj, BULIOJ jy-
PUCHPYAEHLUMjW, HOja  Bpuwyn ,nputucax’’ na oHo wrto he Tew aohw,
JepwHr, Ha oapefeHn HauwH, U3pariaBa NPUHLKMN HOHTUHYUTETa, HOjU,
HECYMHMBO, NOCTOjU Yy NpaBy u Hayuu Hoja ra npoydasa. OBo HuUKHAHO
HEe NPOTMBYpPEYM WAEJM WUCTOPUjCHE LWHONE Npasa O HENPEeHUAHOCTK
“eTepUje, 3aBUCHOCTU HapeAHUX enoxa of npeTxonHux." Beh je nortep-
fyje. AKO ce NpPOAYHKTMBHA, BUlla jypucnpyieHuunja cxsaru, cxsatuhe
Ce 1 OHe JepuHroee TEPAHE: pas3BujeHa jypucnpyaeHunja ce HuHana
He mome Bojaru ancohnyTtHor aecdwmumnta y npaBHUM HOpmMmama;™ HayHa,
na 6u Buna npakTUuHa, HWHala He Tpeba fa ce orpaHndaBa NpanTud-
riiMm (Hajbossa NoyHa HOjy Ham je puMCHa jypucnpyieHuunja 3aeewrana)l;
no creneny chuncsodcue cHare, punoszoduja npara M NPUPOAHO Npaso
HE MOry Ce 4Yak HW YNOpPeauTu C MPasTUYHOM JypUChpyAeHUUjOM —
A0TMaTMHOM, Te Ce OoTyna oHa Mome Hadsatu cdunosodmja; npun crea-

parby HauuoHanHor npasa y Hewmaukoj oHor goba whu nytem puvmMmcHor
npaea, He 3aycTaBmbajyhin ce Ha Hemy W ch.

~IONUTHUKe, JepuHr HUie Melmao HM pasjauuiirTe 3ajjatEKe NMpaBHe HayKe, a Ha
nuTamLe: INTa je 1paeso, oAroeapac -je na. ¢y Mmoryhi pasnauuMTH OAroBOPM,
¢ ob3uposm Ha Tauky raeamiuta (CTAaHANIYHKT), ca Koje ce 0HO onpehyje: 3a
npaBHuka, 3a pormaTmuko wi3narame (fir die dogmatische Darstellung des
Rechis) dopmanne pedunniMje cy CacBuMM JOBOJbHE, a 3a ,Halle Omwbese"
(Air unsere Zwecke) wnemorvhe je ¢ wmuma z2anoeposkutn (Bua. C. IMTaxmaH:
Ibid., cTp. 59).

M W Be3M IIMTAaIba O eIeMeHTHMa HayKe ITpaepa, M3BeCHHM PYCKM NpaBHHWIIH
npyre nonosuHe AIX Bera ¢y cumarpaam aa je AOrMATHMKa OKpPpeHyTa canxall-
eV BpeMeHy — waxkeheMm npasy, ucTopuja — rnipomoceTy, a unosodija
UM KpuTuKa — OyayvhHoern (Buja. Ha npuMmep, YMoOB ¥y yBOny 3a rpabadcKo
npaeso, Mocksa 1873, crp. 19, Maauiues y KYpCY OIWITEr rpabaHCKOr mnpasa,
T 1, 1878, cTp. 15—17). -

#1 33 Caemsuja ucropuja je, npe ceera, continurliche Entwicklung, =a
Jepunra — ewiges Werden (Bun. II. Hosropoaues: Ibid.,, erp. 133).

92 Ckopo MCTOBETHA MMUCAO CaapIKaHa je m y ydemwy Jl. IleTrpazmuuxor,
MaKo je H.eroB HOpHCTYN TNpOyYaBdamky NOpasa APYKYMjH.
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HajunyctpatuBHuju npumep nperopa, ¢ Tayxe rneavllTa NoaAUuTHLEe
npasa, Hoju JepuHr ynyhyje wcTtopujcko] wroam npaea, jecte oHaj Yy
HOJeM ucTuuye jJa namHo, anu BezonacHo Hao TEOPETCHO rneguwiTe,
YHEIE OBE LUKOAEG MOHE fa uma BeoMa LWTETaH npakThuaH yTuuaj; —
HOO NOMUTUYHO NpaBUNO OHO je jeaHO Of KODHMX 3abnyna, woje ce
camo Mory samucautu: y obnactu rpe 4douer Ttpeba gpa penyje, ¢ ny-
HUM, jaCHUM CasHarbeM UWba M ca CBOM CHarom. pasyme ce nyrem
33aHOHOAABCTBA, OHA ra ybybHyje HaloM ja ce CBe OpBKja CaMo co-
bom u aa je Hajbome 3a wera ma crpeTm PYHE M Aa MWPHO uyeHa OHO
wro he nonako npousuhu M3 HapoaHOr npasHor vbGeljerwa kao npeoT-
HOr U3Bopa npasa.™

JepuHr je TBpano pa obuuyajHom npaBy, Koje je on CTpaHe wucTo-
pWjcHe WKone npasa, nocebHo op, MyxTte, ToAMiko xBa/beHo, HepocTaje
oapeleHocT, uBpcTuHa; ceecT npasHe HEBOMXOAHOCTU MOME ce y jen-
HOra ucnosbaeatu jave y apyrora cnabuje. Tako ce oceha noTpeba naa
ce npaBy Aa oarosapajyha nocrojaHocTt u 4yBpcTtvHa. Cpeacrtso 3a 1O
ie 3aKOHOAABCTBO. MaKko Ha 3aKOH raesa Kao Ha BuWwy chopmy npasa,
JEPUHT UCTUYE U HETOBE HeaocTaTHE: YMECTO HU20r npaBHor ocehamwa
CHO HaM Jaje MPTBO CNAOBO, YMECTO WUMILHOT nocmaipatba npaa, Koje
Hao y ornefjany oapawmasa y cefu cse peanHe npaBHe ©AHOCE, OHO
NoKasdyje MHOWTBO AeloBa OBOr ornejana b chopmu naparpachi pasHnx
HOABKCa — anu CBM OBM HejocTaunm y K30bumby ce HanokHahyjy
4BpcTUHOM, oapefheHowhy, jeanoobpasnowhy, crabunvowhy, Hoje
npaeo aobwuja ysumajyhin dopmy sakona ™ — C Apyre crpade, JepuHr
A0DpPO 3Ha, U TO jacHO M3pamasa, Aa 3aKou koju On penocao camo y3
B nocrao 6v Hemohaw Kag 6u oBOr Hectano ¥

N3 cBera wTto je peveHo npoun3nnaswn pfa, bes ob3upa wrto ce ca
JepuHrom He Momemo vy CBEMY CIOHWTU, HEeMa CyMHe Aa OH 3ay3uma
Je}HO oA HajucTakHYTMjUX 12GTa Y WCTODMIW NpaBHe MUCAK HOBUjer
noba; Bes weroBe NpaBHe MUCAN — WITO Ce He MOMEe He yBUAETH Kaj
UE HEroBo cTBapanalTBo yno3Ha HEenocpesHo U w3 nepa BPCHUX HpPU-
TMHapa — npuHasnsauya M ouersuBava 0BOr UNM OHOI HEFOEO papa,
VAW HEroBor aena y ueaumHn — pawne, 6e3 npasHe mMuchu JepuHra He
MOHE€ Hu caBpemeHa Teopuja npasa, Hu CaBpemMeHa nonuTuHa npasa
180 HayHa M Ha 0] 3aCHOBaHa 3aKOHOAABHE M, YOonuTe, npasoTsopayKka
AENATHOCT: OHO WTO je y 0BOj mMucaw paunoHanHo HeonxoaHo je yrpa-
AWTU Yy HaBepeHe Hayle.

' Todop M. HOATOPAILL

83 Bun. Viepusr: Bopba 3a npaso, Beorpax 1874, ctp. 10—11.

% Bun. Ihering: Geist... II, CTP. 33 M ci. (HaBesieHo Mo B. &. 2ameckii:
Ibid., ctp. 88—89).

%5 Buxp. Jepuur: Llmm y npasy, apyra ceecka, Beorpapn 1895, crp. 7.
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LA JURISPRUDENCE PRATICO-DOGMATIQUE DE IHERING

— Résumé —

Rudolf von Thering (1818—1892), théoricien du droit allemand tres
connu, a été traduit en notre langue vers la fin du siécle dernier, cependant,
son oeuvre, malheureusement n'a pas ¢té suffisamment éclairée dans notre
littérature juridique méme jusqu'a présent. On ne peut guere trouver cher
nous l'auteur qui s'occupait en détail de la pensée juridique de Ihering,
saul guelques remarques sur centaines questions de son €tude, présentées
dans des manuels scolaires.

Dans ce travail on présente une physionomie de la jurisprudence pra-
tico-dogmatique genérale de Thering en séparant et traitant un peu plus en
détail les questions sulvantes:

Uinconsistance de Uidée de 'évolution organique du droit par le pro-
cessis progressif, insenstble de la croissance naturelle,

la tdche de la jurisprudence contemporaine (particulicrement supé-
rieure, productive),

le rapport envers [l'école du droit naturel,

Uinfluence dun darvinisnie (social) sur I'étude de la lutte pour le droit
et le probleme de Shvlock,

le but conune créateur du droit entier, c'est-a-dire le droit comme
nroduit de la lutte conscicnte au nom de certains buls,

la présence directe des éléments de la politique du droit dans U'étude
de Thering.

Quoiqu'on ne puisse pas &tre d'accord en tout avec Thering, celui-cl
occupe, quand méme, une place des plus importantes dans 1'histoire de la
pensée juridigue de 'époque moderne. Par sa riche pensée il a frayé le
chemin de différentes orientations sociologiques de la science juridique.

Dépourvu de sa pensée juridiqgue — ce qu'on comprend en connaissant
son oeuvre directement et de la plune des eritiques excellents, présenteurs
et appreciateurs de ses certains travaux ou de son oeuvre en tout — domnc,

dépourvu de la pensée de Thering, ne pourrait exister ni la théorie contems-
poraine du droit, ni la politique contemporaine du droit comme science,
ni l'activité législative et en général droiteréatrice fondée sur cette science:
ce qui est rationnel dans sa pensée ne doil pas étre hors de I'horizon des
sciences cilées. Par conségquent l'oeuvre de ce juriste et romaniste savant
doit étre ¢tudi¢ avee plus d'attention, cependant avec retard.
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